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Private Colleges and Tuition Price- 
Fixing: An Antitrust Primer 


DouG.Las R. RICHMOND* 


INTRODUCTION 


Historically, higher education has not counted antitrust law among 
its many legal concerns.’ Although a few students have challenged 
professional school admissions practices? and the televising of inter- 
collegiate athletics has been intensely scrutinized,* colleges and 
universities* have generally avoided antitrust challenges.’ Nevertheless, 
increasing competition for students and a growing perception of uni- 
versities as businesses led in recent years to predictions of heightened 
antitrust activity in higher education,® and prompted scholars to caution 
administrators and counsel to ‘‘accord antitrust considerations an im- 
portant place in their legal planning.’’’ 

In July, 1989, the Justice Department began an investigation of tuition- 
pricing practices at select private colleges and universities.* The inves- 





* Associate, Armstrong Teasdale Schlafly Davis & Dicus, Kansas City, Missouri. 
B.S., Fort Hays State University, (1980); M.Ed., University of Nebraska, (1981); J.D., 
University of Kansas, (1988). Prior to entering law school, the author held administrative 
positions at three private colleges and universities. 

1. Kirby, Federal Antitrust Issues Affecting Institutions of Higher Education: An 
Overview, 11 J.C.U.L. 345 (1984). 

2. See, e.g., Donnelly v. Boston College, 558 F.2d 634 (1st Cir.), cert. denied, 434 
U.S. 987, 98 S. Ct. 618 (1977) (law school admissions). 

3. NCAA v. Board of Regents, 468 U.S. 85, 104 S. Ct. 2948 (1984). 

4. ‘‘College”’ and ‘‘university’’ are used interchangeably throughout this Article. 

5. Universities’ purely commercial or proprietary enterprises and activities, however, 
are potentially ripe sources of antitrust liability or litigation because of their anticom- 
petitive effect on traditional businesses. See, e.g., Sunshine Books v. Temple Univ., 697 
F.2d 90 (3d Cir. 1982) (retail sales of textbooks by a university bookstore); Cowboy Book, 
Ltd. v. Board of Regents, 728 F. Supp. 1518 (W.D. Okla. 1989) (extension of credit to 
students in retail sales of textbooks by university bookstore; no liability because of state- 
action exemption); see generally Kirby, supra note 1, at 358-59. 

6. Kirby, supra note 1, at 345. 

7. W. Kapun, THE Law oF HIGHER EDUCATION 501 (2d ed. 1985). 

8. The Justice Department served the institutions with civil investigative demands, 
similar to subpoenas duces tecum, pursuant to the Antitrust Civil Process Act, 15 U.S.C. 
§§ 1311-14 (1988). The demand required, inter alia, that the institutions produce the 
following materials: (1) income statements and balance sheets for the years 1985-88; (2) 
documents sufficient to show the fees charged students attending the universities for the 
years 1985-89; (3) documents sufficient to show the universities’ proposed and actual 
budgets for the years 1985-90; (4) all documents relating to contracts between the 


271 





272 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 17, No. 3 


tigation initially targeted twenty-three elite northeastern universities 
belonging to the ‘‘Overlap Group,’’ whose representatives meet each 
year to share financial-aid information about students in their overlap- 
ping applicant pools.® 

By September, 1989, the probe widened to fifty-five institutions, 
including the Great Lakes College Association, an organization com- 
prised of twelve liberal arts colleges in Indiana, Michigan and Ohio.” 
The remainder included some of the most expensive colleges in the 
nation, all with tuition and fees far exceeding the national average for 
private four-year colleges, and eight women’s colleges.’* In November, 
1989, the University of Rochester acknowledged that it was the fifty- 
sixth institution under investigation. The Justice Department never 
revealed universities included in the investigation.’ 

College officials speculated that a Wall Street Journal article describ- 
ing the Overlap Group’s financial aid practices piqued the Justice 
Department’s interest.** The article suggested that ‘‘the Ivy schools are 
part of a price-fixing system that OPEC might envy.’’* The following 
example describes the system identified by the Wall Street Journal: Ben 
Dover, a high school senior and honor student, has been accepted by 
Dartmouth and Princeton, where tuition and fees for 1989-90 were 





particular university identified and one or more other schools relating to fees, salaries 
or financial aid; (5) all documents (including minutes, notes or memoranda) relating to 
any meetings at which any fee charged by any school, salaries paid by any school, or 
the financial aid provided to any student by any school was discussed, proposed, 
considered, recommended, determined, changed or decided; (6) all documents relating 
to any comparison among or between schools of one or more fees, salaries or financial 
aid to be provided to any student; (7) all studies, working papers, strategic plans, 
business plans, and analyses of competition related to fees, salaries or financial aid; and 
(8) all catalogs, brochures, explanatory materials, promotional materials, publications and 
marketing aids mentioning fees, salaries or financial aid. 

The author obtained a copy of the civil investigative demand from the National 
Association of College and University Attorneys’ (NACUA) Legal Reference Service. 

9. Blumenstyk & Myers, U.S. Probes Tuition and Student Aid'on 20 Private Cam- 
puses, Chron. Higher Educ., Aug. 16, 1989, at Ai, A26. Institutions in the Overlap 
Group may be further categorized: the ‘‘Ivy Group”’ includes the eight Ivy League schools 
and the Massachusetts Institute of Technology; the ‘‘Pentagonal Group”’ consists of 
colleges such as Amherst, Bowdoin, Colby and Williams, some of which were at one 
time all-male; and the ‘‘Sisters Group,’’ comprised of women’s colleges. See An Ivy 
League Cartel, Time, Aug. 21, 1989, at 65. In the midst of the Justice Department 
investigation, however, Barnard College and Yale University apparently withdrew. See 
Putka, Yale and Barnard Quit Group as U.S. Probes Student Aid, Wall St. J., April 25, 
1990, at A2, col. 3. 

10. Jaschik, Investigation Into Tuition Fixing Spreads; 55 Institutions Now Say They 
Are Targets, Chron. Higher Educ., Oct. 4, 1989, at A1. 

11. Id. 

12. Washington Update, Chron. Higher Educ., Nov. 8, 1989, at A33. 

13. See Blumenstyk & Myers, supra note 9, at A26. The article in controversy was 
Putka, Do Colleges Collude on Financial Aid?, Wall St. J., May 2, 1989, at B1, col. 3. 

14. Putka, supra note 13. 
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$14,445 and $14,390, respectively.** The two schools agree that Ben 
qualifies for financial aid, but differ as to the amount. Dartmouth figures 
the Dover family can contribute $5,000 per year toward Ben’s education, 
but Princeton decides the Dovers can afford $7,000 annually. Represen- 
tatives of the two schools confer at the Overlap Group meeting and 
Dartmouth, convinced that Princeton’s calculations are sound, increases 
its projected family contribution amount to $7,000. As a result, Ben 
receives financial-aid awards that require identical $7,000 out-of-pocket 
expenditures by the Dovers regardless of which school Ben ultimately 
selects. Had the schools awarded aid independently, Ben’s enrollment 
at Dartmouth would have saved the Dovers $2,000. 

Universities in the Overlap Group admit sharing financial-aid infor- 
mation, and “‘neither the existence nor the purpose of the group has 
been secret.’’’® Private universities generally share financial information 
relating to tuition, although such exchanges are frequently informal.’ 
Antitrust laws do not forbid all communications between market rivals, 
and some restrictive agreements are lawful. Nonetheless, college ad- 
ministrators now must learn and respect the basic rules governing 
conduct in competitive markets. 

The purpose of this Article is to help university counsel and admin- 
istrators understand antitrust issues" related to tuition-pricing practices 
to ensure that institutions operate with minimal risk in an increasingly 
competitive marketplace. Part I introduces the Sherman Act and the 
concept of horizontal price-fixing. Part I also discusses the historical 
treatment of nonprofit entities under the antitrust laws and state action 
as an antitrust exemption. Part II discusses the development of basic 
antitrust doctrine pertaining to horizontal price-fixing, including the 
per se rule and the rule of reason. Part II also analyzes the Supreme 
Court’s application of antitrust law to higher education in NCAA v. 
Board of Regents.’® Finally, Part II suggests that tuition-pricing tactics 
such as those employed by the Overlap Group are conspiracies to fix 





15. See Evangelauf, For Most, Cost of Going to College Outpaces Inflation Again, 
Chron. Higher Educ., Aug. 16, 1989, at A1, A29 (listing 1989-90 tuition and fees at over 
2,400 colleges and universities). 

16. Cotter, Colleges’ Efforts to Rationalize the Financial-Aid System Should Not Be 
Treated as Violations of Antitrust Laws, Chron. Higher Educ., Sept. 6, 1989, at B1. 
Interestingly, Mr. Cotter is the President of Colby College, a member of the Overlap 
Group. 

17. A former University of Southern California administrator described the informal 
process this way: ‘‘You call around and say, ‘What is your tuition~going to be this 
coming year? What is going to be your increase?’ Schools don’t want to be too far out 
of line. You don’t want to be higher than prestigious universities. So you may lag just 
a little bit behind.’’ Justice Investigating Possible Tuition Fix at Top Schools, Topeka 
Capital-Journal, Oct. 22, 1989, at 5-F, col. 1. 

18. This article does not attempt to address state antitrust laws and their application 
to higher education. Rather, it focuses exclusively on federal law; specifically, section 1 
of the Sherman Act, 15 U.S.C. § 1 (1988). 

19. 468 U.S. 85, 104 S. Ct. 2948 (1984). 
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prices and are therefore per se violations of section 1 ot the Sherman 
Act. Part III addresses public perceptions of higher education and 
growing public concern about its cost. 


I. BACKGROUND 


Antitrust law reflects our national procompetitive policy.2” Among 
its economic goals is the promotion of consumer welfare through the 
efficient use and allocation of resources.” In other words, the compet- 
itive pricing resulting from industrial efficiency and innovation best 
serves consumer welfare. Courts thus attempt to interpret antitrust law 
and fashion rules that promote competition. 


A. The Sherman Act and Horizontal Price-Fixing 


The fundamental antitrust statute is the Sherman Act of 1890.” 
Section 1 of the Act provides, in pertinent part, that ‘‘[e]very contract, 
combination in the form of trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several States ... is declared to be 
illegal.’’?? The statutory language reflects a broad principle that private 
attempts to eliminate competition are prohibited, but nowhere does the 
Act define restraint of trade. Restraint of trade is a term of art, obtaining 





20. Anderson, Federalism and Conspiracy: Is Governmentally Compelled Conduct 
Per Se Unlawful Under § 1 of the Sherman Act?, 40 Oxta. L. Rev. 209 (1987); Turner, 
The Durability, Relevance, and Future of American Antitrust Policy, 75 Caur. L. REv. 
797, 798 (1987). 

21. See Turner, supra note 20, at 798. 

22. Blair & Schafer, Antitrust Law and Evolutionary Models of Legal Change, 40 U. 
Fia. L. Rev. 379, 385 (1988). The Sherman Act is codified at 15 U.S.C. §§ 1-7 (1982). 

23. 15 U.S.C. § 1 (1988). 

Section 1 includes the threshold requirement that the activities in question be part of 
or affect interstate commerce. See Kirby, supra note 1, at 350. Courts usually construe 
this requirement liberally. Moreover, ‘‘the Supreme Court has so weakened the require- 
ment of interstate commerce that any court can find interstate movement if it so wishes.’’ 
Note, Financial Aid and Antitrust: Financial-Aid Packages Subject of Justice Department 
Probe, 17 J.C.U.L. 43, 49 (1990). Universities’ general education programs would appear 
to affect interstate commerce because students and faculty are recruited nationally, alumni 
supporters are distributed nationally, and most schools are members of interstate -ccred- 
iting associations. See Wang, The Unbundling of Higher Education, 1975 Duke L.J. 53, 
67 (1975). But see Kirby, supra note 1, at 352 (mere fact that some students come from 
out of c.ate, without more, may be insufficient). 

If colleges in different states allegedly conspire to fix prices by standardizing financial- 
aid awards or otherwise, the interstate commerce requirement seems satisfied. Less clear 
is the situation in which all of the alleged conspirators are located in the same state. In 
both situations, tuition price-fixing would arguably have an effect on interstate commerce 
in several ways: (1) the interstate recruitment and travel of out-of-state and international 
students; (2) the interstate payment and collection of tuition and fees by those same 
students; (3) the interstate transmission of federal financial aid; and (4) the effect on 
different states’ economies by students’ relocation and employment following graduation. 

For a discussion of the interstate commerce requirement, see Mann, The Affecting 
Commerce Test: The Aftermath of McLain, 24 Hous. L. Rev. 849 (1987). 
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its meaning through a series of judicial decisions.** Despite its express 
language, section 1 does not prohibit all restraints of trade; rather, it 
prohibits only those which are unreasonable.” 

The Sherman Act is best viewed as enabling legislation, inviting 
federal courts to make businesses and markets work in economically 
and socially efficient ways.”* Indeed, legislative history demonstrates 
that Congress intended courts to shape the Act’s broad mandate.?” The 
federal judiciary, given a statutory foundation, developed antitrust 
common law.” 

Perhaps the best-known antitrust violation is price-fixing, usually 
attacked under section 1.”° Courts broadly define price-fixing to include 
business or market combinations ‘‘formed for the purpose and with the 
effect of raising, depressing, fixing, pegging, or stabilizing the price of 
a commodity in . . . commerce.’’*° There are two types of price-fixing: 
vertical and horizontal. Vertical price-fixing occurs within single chains 
of distribution, where wholesalers, retailers, or both, agree with man- 
ufacturers to sell products at certain prices or within specified price 
ranges.*! Vertical price-fixing is inapplicable to alleged agreements 
between universities fixing tuition prices or financial-aid awards. 

Horizontal price-fixing refers to price-fixing agreements between or 
among independent entities which compete on the same level in the 


distribution of products or services.*2 Examples of horizontal price- 
fixing include a professional association’s policy preventing its mem- 
bers from submitting competitive bids,** and the collective formulation 
and establishment of rates by common carriers.** 

Colleges and universities must now defend, and in the future avoid, 
allegations of horizontal price-fixing. The Overlap Group’s admitted 
practices, and similar activities of other private universities, fit neatly 





24. Blair & Schafer, supra note 22, at 86. 

25. NCAA v. Board of Regents, 468 U.S. 85, 98, 104 S. Ct. 2948, 2959 (1984); Arizona 
v. Maricopa County Medical Soc’y, 457 U.S. 332, 342-43, 102 S. Ct. 2466, 2472 (1982); 
see also Spinella, Categorizations and Presumptions in Horizontal Antitrust Cases, 23 
New Enc. L. Rev. 295, 296 (1987-88). Such an interpretation is a practical necessity, 
because ‘‘[e]very agreement concerning trade, every regulation of trade, restrains.”’ 
Chicago Bd. of Trade v. United States, 246 U.S. 231, 238, 38 S. Ct. 242, 244 (1918). 

26. See H. HOVENKAMP, ECONOMICS AND FEDERAL ANTITRUST LAW 52 (1985); Blair & 
Schafer, supra note 22, at 386. 

27. See National Soc’y of Professional Eng’rs v. United States, 435 U.S. 679, 688, 98 
S. Ct. 1355, 1363 (1978). 

28. Blair & Schafer, supra note 22, at 386. 

29. See KINTNER, 2 FEDERAL ANTITRUST LAW § 10.2 (1980). 

30. United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 223, 60 S. Ct. 811, 844 
(1940). 

31. See KINTNER, supra note 29, at § 10.2. 

32. Id. at § 10.3. 

33. National Soc’y of Professional Eng’rs v. United States, 435 U.S. 679, 98 S. Ct. 
1355 (1978). 

34. Southern Motor Carriers Rate Conf. v. United States, 471 U.S. 48, 105 S. Ct. 1721 
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into the horizontal price-fixing framework: there exist alleged price- 
fixing agreements (standardized financial-aid awards) between or among 
independent entities (private colleges) competing on the same level 
(overlapping applicant pools) in the distribution of a product (higher 
education). 


B. Antitrust and Nonprofit Entities 


The Sherman Act enhances competition by preventing concentrations 
of economic power.** But what of those competitive entities, such as 
colleges and universities, with objectives unrelated to profit? In 1940 
the Supreme Court, in Apex Hosiery Co. v. Leader,** suggested Congress 
did not intend federal antitrust laws to reach the activities of noncom- 
mercial entities.*”7 The Apex decision endured through the early 1970s. 
For example, in Majorie Webster Junior College, Inc. v. Middle States 
Association of Colleges and Secondary Schools,** the United States 
Court of Appeals for the District of Columbia declined to apply the 
Sherman Act to the allegedly anticompetitive conduct of a regional 
accrediting association. The court stated that the ‘‘proscriptions of the 
Sherman Act were ‘tailored ... for the business world,’ not for the 
non-commercial aspects of the liberal arts and the learned profes- 
sions.’’*® 

It is now beyond question, however, that nonprofit status, standing 
alone, is insufficient to shield organizations from antitrust scrutiny.“ 
Nonprofit entities’ supposed exemption from the Sherman Act ended 
= the Supreme Court’s decision in Goldfarb v. Virginia State Bar.“ 

e plaintiffs in Goldfarb instituted a class action when they were 
unable to retain an attorney willing to perform a real estate title 
examination for a fee lower than the minimum fee established by a 
county bar association. 

The county bar argued that Congress never intended to include 
professional activities within the meaning of ‘‘trade or commerce’”’ in 
section 1 of the Sherman Act.*? The association also asserted that 
competition was inconsistent with professional practice, because the 
goals of professional activities do not include enhancing profits; the 
goal of professional practice is to provide necessary community serv- 
ices.** The Court rejected both arguments. Dispensing with the public 





. See Note, Antitrust and Nonprofit Entities, 94 Harv. L. Rev. 802 (1981). 

. 310 U.S. 469, 60 S. Ct. 982 (1940). 

. See id. at 493, 60 S. Ct. at 990. 

. 432 F.2d 650 (D.C. Cir.), cert. denied, 400 U.S. 965, 91 S. Ct. 367 (1970). 

. 432 F.2d at 654 (quoting Eastern R.R. Presidents Conf. v. Noerr Motor Freight, 
Inc., 365 U.S. 127, 141, 81 S. Ct. 523, 531 (1961)). 

40. See, e.g., Goldfarb v. Virginia State Bar, 421 U.S. 773, 787, 95 S. Ct. 2004, 2013 
(1975) (‘‘The nature of an occupation, standing alone, does not provide sanctuary from 
the Sherman Act... .’’). 

41. Id. 

42. Id. at 786, 95 S. Ct. at 2012. 

43. Id., 95 S. Ct. at 2013. 
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or community service argument, the Court stated that ‘‘congress in- 
tended to strike as broadly as it could in § 1 of the Sherman Act, and 
to read into it so wide an exemption as that urged on us would be at 
odds with that purpose.’’** The Court further noted that even professions 
possess basic business aspects and that the exchange of services for 
money is ‘‘commerce’’ in the most common usage of the word.** Since 
Goldfarb, the Supreme Court has continued to hold nonprofit profes- 
sional associations and societies accountable under the Sherman Act.* 

In Arizona v. Maricopa County Medical Society,*” decided in 1982, 
the Supreme Court reaffirmed its position that a defendant’s nonprofit 
status, without more, will not shelter it from the Sherman Act. The 
defendants in Maricopa organized nonprofit foundations to provide 
communities with a competitive alternative to existing health-insurance 
plans. Participating doctors accepted as full payment for their services 
maximum fees established by the foundations. The foundations claimed 
no public-service functions attendant to their plans; instead, they as- 
serted that their plans were attractive alternatives to existing health- 
insurance plans, and thus were procompetitive.** The Court refused to 
distinguish the foundations from other entities, notwithstanding the 
fact that the price restraints might make health care more affordable in 
the communities served.*® 

Goldfarb and Maricopa prevent nonprofit defendants from relying 
solely on this characteristic as an antitrust defense; nonetheless, the 
extent to which noncommercial objectives underlying their activities 
might influence the application of the Sherman Act arguably remains 
an open question. It is unlikely that colleges and universities are 
specially exempted because their nonprofit character or activities are 
somehow different or unique. Students exchange money for education; 
that seems a basic commercial transaction. Universities’ nonprofit status 
and the social benefits accompanying higher education, if relevant, 
probably apply only to the degree that antitrust scrutiny focuses on 
allegedly anticompetitive activities.** 


C. State Action as an Antitrust Exemption 


State-action immunity as an antitrust doctrine was born in 1943 when 
the Supreme Court decided Parker v. Brown.*? Under a California 





44. Id. at 787, 95 S. Ct. at 2013. 

45. Id. at 787-88, 95 S. Ct. at 2013. 

46. See, e.g., FTC v. Indiana Fed’n of Dentists, 476 U.S. 447, 106 S. Ct. 2009 (1986); 
National Soc’y of Professional Eng’rs v. United States, 435 U.S. 679, 98 S. Ct. 1355 
(1978). 

47. 457 U.S. 332, 102 S. Ct. 2466 (1982). 

48. Id. at 349-52, 102 S. Ct. at 2475-77. 

49. See id. at 349, 102 S. Ct. at 2475-76. 

50. See Kirby, supra note 1, at 349. But see infra notes 211-14 and accompanying 
text (suggesting that noncommercial objectives are irrelevant). 

51. For a discussion of the degrees of antitrust scrutiny and the rules to be applied, 
see infra notes 82-219. 

52. 317 U.S. 341, 63 S. Ct. 307 (1943). 
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statute, the State Agricultural Prorate Advisory Commission marketed 
and regulated the California raisin crop, effectively determining the 
timing and volume of all sales and, to a great extent, the price. An 
affected raisin grower initiated an antitrust action against California’s 
Director of Agriculture, the Commission, and two other state agencies. 
The Court held that the Sherman Act did not forbid the challenged 
controls.** The Court noted that competitive restraints are immune from 
antitrust scrutiny only to the extent they constitute ‘‘state action or 
official action directed by a state.’’™ 

Parker v. Brown represents a somewhat ambiguous decision for the 
Supreme Court. It is likely that the Court was not attempting to 
formulate hard and fast rules, but rather was defining the concept of 
state-action immunity to the extent necessary to decide the case. 
Nonetheless, Parker remains the starting point for all state action 
analyses.*® 

The Supreme Court largely ignored state action for some thirty years 
following Parker*’ until, in the mid-1970s, it began struggling with the 
development of an appropriate test to determine whether a restraint 
constituted state action.** In Goldfarb v. Virginia State Bar,** the Court 
cited Parker for the proposition that the ‘‘threshold inquiry in deter- 
mining if an anticompetitive activity is state action of the type the 
Sherman Act was meant to proscribe is whether the activity is required 
by the state acting as sovereign.’’® State legislatures and state supreme 
courts are regarded as ‘‘sovereign,”’ or ‘‘the state itself.’’*' Subordinate 
agencies or bodies and local governments, however, are not sover- 
eigns. 

Anticompetitive activities require close scrutiny when persons or 
organizations other than legislatures or supreme courts carry them out 
pursuant to state authorization.** Claims of immunity by subordinate 
political entities or individuals acting under governmental authority are 
generally complex." In California Liquor Dealers v. Midcal Aluminum, 





53. See id. at 350-52, 63 S. Ct. at 313-14. 

54. Id. at 351, 63 S. Ct. at 313. 

55. See Hart, ‘‘Sovereign’’ State Policy and State Action Antitrust Immunity, 56 
FORDHAM L. REv. 535, 542-43 (1988). 

56. See id. at 543 (quoting Town of Hallie v. City of Eau Claire, 471 U.S. 34, 38, 
105 S. Ct. 1713, 1716 (1985)). 

57. See Garland, Antitrust and State Action: Economic Efficiency and the Political 
Process, 96 YALE L. J. 486, 488 (1987). 

58. See, e.g., Bates v. State Bar of Arizona, 433 U.S. 350, 97 S. Ct. 2691, reh’g 
denied, 434 U.S. 881, 98 S. Ct. 242 (1977); Goldfarb v. Virginia State Bar, 421 U.S. 773, 
95 S. Ct. 2004 (1975). 

59. 421 U.S. 773, 95 S. Ct. 2004 (1975). 

60. Id. at 790, 95 S. Ct. at 2015. 

61. See Hoover v. Ronwin, 466 U.S. 558, 569, 104 S. Ct. 1989, 1995 (1984); see also 
Hart, supra note 55, at 544; Kirby, supra note 1, at 369. 

62. See Hoover, 466 U.S. at 568-69, 104 S. Ct. at 1995; Hart, supra note 55, at 544. 

63. See Hoover, 466 U.S. at 568, 104 S. Ct. at 1995. 

64. See Anderson, supra note 20, at 212. 
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Inc. ,*° the Court created a two-part procedural test to determine whether 
immunity is warranted under Parker v. Brown.® First, the challenged 
restraint must clearly articulate and affirmatively express a state pol- 
icy.” Second, the state must actively supervise the policy. Both 
requirements must be satisfied; if either prong fails, the challenged 
restraint is not immune. 

Midcal involved alleged vertical price-fixing, or resale price mainte- 
nance, within California’s wholesale wine trade. A California statute 
required all wine producers to file fair trade contracts or price schedules 
with the state. If producers did not set prices through fair trade con- 
tracts, wholesalers had to post resale price schedules and were prohib- 
ited from selling wine to retailers at prices other than those established 
in schedules or contracts. Wholesalers selling below established prices 
faced fines or the suspension or revocation of their licenses. The 
plaintiff challenged the statute after being charged with selling wine at 
prices lower than allowed by schedule, and for selling wine for which 
contracts and schedules were not filed. 

The Court found that the first prong of the test was met by the 
‘‘forthrightly stated and clear’’ state policy reflected in the system of 
wine pricing.*® However, because California did not establish prices, 
review the reasonableness of price schedules, monitor market condi- 
tions, or engage in any ‘‘pointed reexamination’’ of the program, the 
second prong of the test was not met. The state’s failure to actively 
supervise the program precluded a finding of immunity.” 

Similarly, in 324 Liquor Corp. v. Duffy,”: the Court struck down a 
portion of New York’s Alcoholic Beverage Control Law. The New York 
law required retailers to sell bottled liquor at 112% or more of the 
wholesale price. The law required wholesalers to file monthly posted 
prices with the State Liquor Authority. As in Midcal, the Court found 
that the first prong of the test was satisfied by the state’s express policy. 
Again, the second prong of the test was not met because New York 
simply authorized price-fixing and enforced the establishment of prices 
by private parties.”? 





65. 445 U.S. 97, 100 S. Ct. 937 (1980). 

66. The Court did not create the two-prong test out of whole cloth. The two standards 
emerged from a series of previous decisions, including Bates v. State Bar of Arizona, 
433 U.S. 350, 97 S. Ct. 2691 (1977), reh’g denied, 434 U.S. 881, 98 S. Ct. 242 (1977); 
Cantor v. Detroit Edison Co., 428 U.S. 579, 96 S. Ct. 3110 (1976); Goldfarb v. Virginia 
State Bar, 421 U.S. 773, 95 S. Ct. 2004 (1975); and New Motor Vehicle Bd. of Cal. v. 
Orrin W. Fox Co., 439 U.S. 96, 99 S. Ct. 403 (1978). See Midcal, 445 U.S. 104-05, 100 
S. Ct. at 942-43. 

67. Midcal, 445 U.S. at 105, 100 S. Ct. at 943. 

68. Id. 

69. Id. 

70. ‘“‘As Parker teaches, ‘a state does not give immunity to those who violate the 
Sherman Act by authorizing them to violate it, or by declaring that their action is 
lawful... .’ ’’ Id. at 106, 100 S. Ct. at 943. 

71. 479 U.S. 335, 107 S. Ct. 720 (1987). 

72. Id. at 343-45, 107 S. Ct. at 725-26. 
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Best known among recent state-action cases is Southern Motor Car- 
riers Rate Conference, Inc. v. United States.”* Southern Motor Carriers 
involved the attachment of state-action immunity under Midcal where 
private parties’ challenged conduct was permitted, but not compelled, 
by states. 

In Georgia, Mississippi, North Carolina and Tennessee, public service 
commissions set motor common carriers’ rates for the interstate trans- 
pertation of various commodities. Common carriers were required to 
submit proposed rates to the relevant commission for approval. All four 
states allowed common carriers to agree on rate proposals prior to their 
joint submission to the commissions. By reducing the number of pro- 
posals, collective ratemaking permitted the agencies to more thoroughly 
consider each submission and enhanced the commissions’ effective- 
ness.”* Nevertheless, none of the states compelled collective ratemaking, 
and all common carriers remained free to submit individual rate pro- 
posals.”5 

The Southern Motor Carriers Rate Conference, Inc. (SMCRC) and 
North Carolina Motor Carriers Association, Inc. (NCMCA) were private 
‘rate bureaus’ comprised of motor common carriers operating in the 
four states. The associations jointly proposed rates to the state public- 
service commissions. 

The United States sued SMCRC and NCMCA in the United States 
District Court for the Northern District of Georgia, alleging that the two 
rate bureaus violated section 1 of the Sherman Act by conspiring with 
their members to fix rates for the interstate transportation of general 
commodities. The rate bureaus responded that their conduct was exempt 
from federal antitrust laws by virtue of the state-action doctrine enun- 
ciated in Parker.”* The district court entered summary judgment in 
favor of the government.”’ The Court of Appeals for the Fifth Circuit 
affirmed, holding that the states did not compel the bureaus’ conduct 
so, therefore, they were not entitled to Parker immunity.” 

The Supreme Court, applying the Midcal test, reversed. The Court 
observed that federal antitrust laws ‘‘do not forbid states to adopt 
policies that permit, but do not compel, anticompetitive conduct by 





73. 471 U.S. 48, 105 S. Ct. 721 (1985). 

74. Id. at 51, 105 S. Ct. at 1723-24. Moreover, the uniformity in prices that the 
collective ratemaking tended to produce was considered desirable by the North Carolina 
legislature and the Mississippi Public Service Commission. Id. at 51 n.5, 105 S. Ct. at 
1724 n.5. 

75. Id. at 52, 105 S. Ct. at 1724. 

76. Id. at 53, 105 S. Ct. at 1724. The bureaus further asserted that their collective 
ratemaking did not violate the Sherman Act because the rates were ultimately determined 
by the states’ public service commissions. Id. at 53, 105 S. Ct. at 1724. 

77. United States v. Southern Motor Carriers Rate Conf., 467 F. Supp. 471 (N.D. Ga. 
1979). 

78. United States v. Southern Motor Carriers Rate Conf., 702 F.2d 532, 539-41 (5th 
Cir. 1983), rev’d, 471 U.S. 48, 105 S. Ct. 1721 (1985). 
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regulated private parties.’’”? So long as states clearly articulate their 
intent to adopt permissive policies, the first prong of the Midcal test 
is satisfied.*° The Court did not render compulsion irrelevant to the 
Midcal test. To the contrary, the Court noted that compulsion is often 
the best evidence that states have clearly articulated and affirmatively 
expressed policies to displace competition. Nonetheless, when evidence 
conclusively demonstrates states’ intentions to adopt permissive poli- 
cies, the absence of compulsion is not fatal to claims of state-action 
immunity. 

Private colleges and universities seeking immunity under the state- 
action doctrine will have to pass the Midcal test. So long as states 
compel, or even permit, allegedly anticompetitive activities, the first 
prong of the test will be satisfied. Active state supervision then must 
be demonstrated. As a practical matter, it seems improbable that private 
colleges will be able to raise state action as a defense to alleged tuition 


price-fixing, as states seldom meddle in private colleges’ financial 
affairs. 


II. THE DEVELOPMENT OF ANTITRUST ANALYSIS AND ITS APPLICATION TO 
HIGHER EDUCATION 


Courts have traditionally employed two methods of analysis to de- 
termine whether challenged activities unreasonably restrain trade in 
violation of the Sherman Act. The first method is the per se rule; the 
second is the rule of reason. Generally, naked horizontal price-fixing 
arrangements have been held illegal per se. The Supreme Court, how- 
ever, seems to be reshaping its approach to horizontal price-fixing, 
focusing more on the challenged practices’ economic impact on com- 
petitive markets and less on formalistic labels.*? Consequently, courts 
frequently use a rule of reason analysis. The Supreme Court’s 1984 
decision in NCAA v. Board of Regents evidences this shift, suggesting 
a merging of the two rules.** Whether private universities’ standardi- 
zation of financial-aid awards or related means of tuition price-fixing 
are analyzed under the per se rule or the rule of reason remains an 
open question. Regardless of the analysis used, the practices admitted 
by the Overlap Group and perhaps employed by other private colleges 
are probably illegal. 


A. Development of the Per Se Rule 


The per se rule comes into play when courts find that an agreement’s 





79. 471 U.S. at 60, 105 S. Ct. at 1728. 
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81. Id. at 61-62, 105 S. Ct. at 1728-29. 

82. See de Furia, Reasoning Per Se and Horizontal Price Fixing: An Emerging Trend 
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sole purpose is to restrain competition. In such cases courts conclusively 
presume an anticompetitive effect and declare the agreement illegal, 
regardless of its actual effect on competition. In other words, the sole 
fact that an agreement falls within a proscribed category makes it illegal 
per se.** Horizontal price-fixing was the first category of business 
conduct to which courts applied the per se rule. 

In United States v. Trenton Potteries Co.,*” while not actually em- 
ploying the term ‘‘per se,’’ as in later decisions,®* the Supreme Court 
expressed the rule. The Trenton Potteries defendants were members of 
a trade association that fixed and maintained prices for the sale of 
sanitary pottery fixtures distributed throughout the United States. The 
Court rejected the defendants’ argument that the fixed prices were 
reasonable and, thus, their agreement was legal. Justice Stone, writing 
for the majority, observed that the aim and result of all effective price- 
fixing agreements is the elimination of competition.*® The Court, strik- 
ing down the trade association’s agreement, stated that agreements 
creating such potential power ‘‘may well be held to be in themselves 
unreasonable or unlawful restraints, without the necessity of minute 
inquiry whether a particular price is reasonable or unreasonable... .’’” 

In United States v. Socony-Vacuum Oil Co.,®' the Court firmly estab- 
lished the per se rule. Socony-Vacuum’s complex facts involved an 
agreement under which several oil companies purchased ‘‘distressed’’ 


gasoline from independent refineries in ‘‘spot market’’ transactions at 
artificially raised prices.** The Court held that the program violated 
section 1 of the Sherman Act, reiterating the position taken in Trenton 
Potteries, namely, that the reasonableness of fixed prices is no defense, 





84. See Note, Maricopa County and the Problem of Per Se Characterization in 
Horizontal Price Fixing Cases, 18 VAL. U.L. Rev. 1007, 1014-16 (1984). 
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87. 273 U.S. 392, 47 S. Ct. 377 (1927). 
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223, 60 S. Ct. 811, 844 (1940). 

89. Trenton Potteries, 273 U.S. at 397, 47 S. Ct. at 379. 

90. Id. 

91. 310 U.S. 150, 60 S. Ct. 811 (1940). 

92. Socony-Vacuum involved the depression-era oil refining industry. Because the 
industry was seriously depressed, major oil companies agreed to buy distressed gasoline 
from independent refiners who were dumping their gas on the ‘‘spot market’”’ at very 
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Regents: A Broadening of the Rule of Reason, 11 J.C.U.L. 377, 387 n.75 (1984); KINTNER 
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even if those prices were not higher than prices which a competitive 
market would yield.** The Court also rejected the defendants’ conten- 
tions that their program was justified because they designed it to 
eliminate competitive evils.°* Using language now described by some 
scholars as classic,®> the Court stated that ‘‘{ujnder the Sherman Act, a 
combination formed for the purpose and with the effect of raising, 
depressing, fixing, pegging, or stabilizing the price of a commodity in 
interstate or foreign commerce is illegal per se.’’* 

The Supreme Court sharpened the per se rule in Northern Pacific 
Railway v. United States.*” The Northern Pacific sold or leased millions 
of acres of land Congress granted it in the 1860s. In many of its sales 
contracts and almost all of its lease agreements, Northern Pacific in- 
serted ‘‘preferential routing’’ clauses compelling the grantee or lessee 
to ship over its lines all commodities manufactured or produced on the 
land, provided that the railroad’s rates were equal to those of competing 
carriers.°** The Court held that the preferential routing agreements were 
unlawful: 


[T]here are certain agreements or practices which because of their 
pernicious effect on competition and lack of any redeeming virtue 
are conclusively presumed to be unreasonable and therefore illegal 


without elaborate inquiry as to the precise harm they have caused 
or the business excuse for their use. This principle of per se 
unreasonableness not only makes the type of restraints which are 
proscribed by the Sherman Act more certain to the benefit of 
everyone concerned, but it also avoids the necessity for an incred- 
ibly complicated and prolonged economic investigation into the 
entire history of the industry involved, as well as related indus- 
tries, in an effort to determine at large whether a particular restraint 





93. See Socony-Vacuum, 310 U.S. at 220-23, 60 S. Ct. at 842-44. The Court was 
particularly skeptical of the ‘‘reasonableness’’ of fixed prices, or the likelihood that 
artificially-established prices would remain reasonable. ‘‘The reasonableness of prices 
has no constancy due to the dynamic quality of business facts underlying price structures. 
Those who fixed reasonable prices today would perpetuate unreasonable prices tomorrow, 
since those prices would not be subject to continuous administrative supervision and 
readjustment in light of changed conditions.”’ Id. at 221, 60 S. Ct. at 843. 

94. Id. at 220, 60 S. Ct. at 842-43. 

95. See Rowe, supra note 92, at 387. 

96. Socony-Vacuum, 310 U.S. at 223, 60 S. Ct. at 844. 

97. 356 U.S. 1, 78 S. Ct. 514 (1958). Northern Pacific was not a horizontal price- 
fixing case; rather, it involved ‘‘tying agreements.’’ Tying agreements are agreements by 
sellers to sell particular products on the condition that buyers also purchase different 
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at 518. 
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has been unreasonable—an inquiry so often wholly fruitless when 
undertaken.” 


Northern Pacific suggests that the per se rule should apply whenever 
inquiry into the effects of anticompetitive practices is complex, costly, 
time consuming and uncertain.’ Consequently, some regard the per 
se rule as a rule of judicial economy. 

Although the per se rule exists today,’ most courts avoid its use or 
applicatior. This is because the administrative cost savings realized by 
virtue of the per se analysis come at the expense of possible consumer 
benefits flowing from the challenged arrangements.’ Indeed, under 
the prevailing ‘‘consumer welfare standard,’’ the per se rule should 
apply only to those arrangements which do not promote market effi- 
ciency or otherwise benefit consumers.’ The rule of reason, so the 
current thought goes, should apply to restraints having colorable pro- 
competitive effects. 

The per se rule as traditionally known and mechanically applied, 
while presently disfavored, is not dead.** Cases involving challenged 
restraints so inimical to competition that courts confidently can apply 
the per se rule will continue to arise. Moreover, some economic effi- 
ciencies are harder to identify than others.’ Thus, in cases involving 
defendants who cannot plausibly explain how or why their practices 
are procompetitive or promote economic efficiency, or in which effi- 
ciencies are naturally difficult to ascertain, courts may apply the per 
se rule. 


B. Development of the Rule of Reason 


Even while developing the per se rule, the Supreme Court was 
formulating an analytical approach for evaluating Sherman Act viola- 
tions which focused on the reasonableness of the challenged activity. 
In Standard Oil Co. v. United States,’ the Court applied a test of 
reasonableness to predatory local pricing practices and compulsory 
railroad-price concessions of an oil industry holding company. 





99. Id. at 5, 78 S. Ct. at 518. 

100. See Rowe, supra note 92, at 388. 

101. See, e.g., Arizona v. Maricopa County Medical Soc’y, 457 U.S. 332, 102 S. Ct. 
2466 (1982), discussed supra at notes 46-48 and accompanying text. 

102. See Note, Unravelling the Current Rule for Applying the Per Se Rule: Explana- 
tions, Solutions and a Proposal, 10 J. Corp. L. 1051, 1052 (1985). 

103. See Liebeler, 1984 Economic Review of Antitrust Developments: Horizontal Res- 
trictions, Efficiency, and the Per Se Rule, 33 UCLA L. REv. 1019, 1019-20 (1986). 

104. At least one author, however, would like to see the per se rule totally eliminated. 
See Note, Fixing the Price Fixing Confusion: A Rule of Reason Approach, 92 YALE L. J. 
706 (1983). The author argues that the divergence of legal theories from economic harm, 
the rule’s erratic and inconsistent application, and efficiencies resulting from price-fixing 
all support the per se rule’s elimination. 

105. See Liebeler, supra note 103, at 1021. 

106. 221 U.S. 1, 31 S. Ct. 502 (1911). 
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Invoking the rule of reason, the Court, in tortured language, deter- 
mined that restraints with offensive qualities should be evaluated dif- 
ferently from restraints without such qualities.‘ The per se rule applied 
to offensive restraints that impaired competition; where restraints were 
not undue, the rule of reason applied.” 

The Supreme Court expanded and clarified the rule of reason in 
Chicago Board of Trade v. United States.**° The Court, speaking through 
Justice Brandeis, upheld a Board rule restricting prices at which mem- 
bers could purchase, or offer to purchase, grain in transit: 


The true test of legality is whether the restraint imposed is such 
as merely regulates and perhaps thereby promotes competition or 
whether it is such as may suppress or even destroy competition. 
To determine that question the court must ordinarily consider the 
facts peculiar to the business to which the restraint is applied; its 
condition before and after the restraint and its effect, actual or 
probable. The history of the restraint, the evil believed to exist, 
the reason for adopting the particular remedy, the purpose or end 
sought to be attained, are all relevant facts. This is not because a 
good intention will save an otherwise objectionable regulation or 
the reverse; but because knowledge or intent may help the court 
to interpret facts and to predict consequences.1” 


Applying the reasoning of Chicago Board of Trade, restraints that 
suppress or eliminate competition are unreasonable and per se illegal.1™ 
If injury is not obvious, courts should analyze business facts relevant 
to the reasonableness of the restraint.’ 

Perhaps the landmark rule of reason case is Broadcast Music, Inc. v. 
Columbia Broadcasting System.'** This case involved an action brought 
by CBS against the American Society of Composers, Authors and 
Publishers (ASCAP), Broadcast Music, Inc. (BMI), and their members 
and affiliates, under the Sherman Act and the copyright laws. 

Owners of copyrighted musical compositions hold the exclusive right 
to publicly perform the works for profit. Of course, the right is not 
self-enforcing. In 1914, a handful of composers formed ASCAP because 
professional performers using copyrighted material were so numerous 
and widespread, and performances so fleeting, that it was practically 
impossible for many individual copyright owners to negotiate with and 
license users and to detect unauthorized uses. ASCAP was formed as 





. See id. at 66-70, 31 S. Ct. at 518-19. 

. Rowe, supra note 92, at 389. 

. 246 U.S. 231, 38 S. Ct. 242 (1918). 

. Id. at 238, 38 S. Ct. at 244. 

. See Rowe, supra note 92, at 389. 

. Id.; Chicago Board of Trade, 246 U.S. at 239, 38 S. Ct. at 244. 
. 441 U.S. 1, 99 S. Ct. 1551 (1979). 
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a ‘‘clearinghouse’’ for copyright owners to solve these problems.''* The 
members granted ASCAP nonexclusive rights to license nondramatic 
performances of their works, and ASCAP issued licenses and distributed 
royalties to copyright owners. BMI was a nonprofit corporation owned 
by the broadcasting industry, operating in much the same manner as 
ASCAP. The two organizations held almost every domestic copyrighted 
composition. 

ASCAP and BMI operated primarily through blanket licenses, giving 
the licensees the right to perform all compositions owned by members 
or affiliates, as often as the licensees desired, for stated periods. Fees 
for such blanket licenses were either a percentage of total revenues or 
flat dollar amounts. Most radio and television broadcasters held blanket 
licenses from ASCAP and BMI. Although CBS acquiesced in this ar- 
rangement for many years, it ultimately decided that it was being 
denied the right to pay for only the music it used, and mounted the 
challenge.*® 

It was clear that the blanket licenses reduced the costs of negotiating 
and policing copyright licenses, while simultaneously reducing price 
competition.*** Given this efficiency, the Supreme Court declined to 
evaluate the practice under the per se rule." This posed serious 
doctrinal problems for the Court because the blanket licenses fixed 


prices, and the Court’s fundamental position always had been that all 
horizontal price-fixing was per se illegal.** Justice White attempted to 
resolve this problem: 


To the Court of Appeals and CBS, the blanket license involves 
‘‘price fixing’’ in the literal sense: the composers and publishing 
houses have joined together into an organization that sets its price 
for the blanket license it seeks but this is not a question simply 
of determining whether two or more potential competitors have 
literally ‘‘fixed’’ a ‘‘price.’’ As generally used in the antitrust 
field, ‘‘price fixing’’ is a shorthand way of describing certain 
categories of business behavior to which the per se rule has been 
held applicable. The Court of Appeals’ literal approach does not 
alone establish that this particular practice is one of those types 
or that it is ‘‘plainly anticompetitive’’ and very likely without 
“‘redeeming virtue.’’ Literalness is overly simplistic and often 
overbroad. When two partners set the price of their goods or 
services they are literally ‘‘price fixing,’’ but they are not per se 





114. 441 U.S. at 4-5, 99 S. Ct. at 1554-55. 

115. See Columbia Broadcasting Sys. v. American Soc’y of Composers, Authors and 
Publishers, 562 F.2d 130, 134 (2d Cir. 1977), rev’d sub nom. Broadcast Music, Inc. v. 
Columbia Broadcasting Sys., 441 U.S. 1, 99 S. Ct. 1551 (1979). 

116. Liebeler, supra note 103, at 1031. 

117. Id.; 441 U.S. at 19-20, 99 S. Ct. at 1562. 

118. See Liebeler, supra note 103, at 1031. 
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in violation of the Sherman Act. Thus, it is necessary to charac- 
terize the challenged conduct as falling within or without that 
category of behavior to which we apply the label ‘‘per se price 
fixing.’’ That will often, but not always, be a simple matter.’ 


The Court went on to indicate that economic or market efficiency 
was central to this characterization process: 


More generally, in characterizing this conduct under the per se 
rule, our inquiry must focus on whether the effect and, here 
because it tends to show effect, the purpose of the practice are to 
threaten the proper operation of our predominately free-market 
economy—that is, whether the practice facially appears to be one 
that would always or almost always tend to restrict competition 
and decrease output, and in what portion of the market, or instead 
one designed to ‘‘increase economic efficiency and render markets 
more, rather than less, competitive.’’’”° 


Blanket licenses were not, in the Court’s view, naked restraints of 
trade with no procompetitive benefits; rather, they accompanied the 
integration of sales and the monitoring and regulation of copyright 
use.’21 The Court noted that blanket licenses arose out of ‘‘the practical 
situation in the marketplace,’’ and that copyright owners and users 
wanted reliable ways to benefit from the covered compositions.’”? In- 
dividual license transactions and copyright monitoring would have been 
expensive; blanket licenses reduced these costs. As a result, the Court 
applied the rule of reason, notwithstanding the fact that the blanket 
licenses reduced or eliminated price competition among copyright own- 
ers. 123 . 

Broadcast Music was the Supreme Court’s first attempt to articulate 
an explicit economic efficiency standard for the scope of the per se 
rule and the rule of reason in horizontal-restraint cases.1** Because of 
the scope and magnitude of the efficiencies, and because they were so 
easily identifiable, Broadcast Music was a simple case. 

Unfortunately, three years after deciding Broadcast Music the Su- 
preme Court confronted Arizona v. Maricopa County Medical Society,’?5 
in which the economic efficiencies at the heart of the case were not 
clear to the parties or to the Court. Thus, in Maricopa, the Court 
applied the per se rule and, in so doing, apparently restricted the use 





. 441 U.S. at 8-10, 99 S. Ct. at 1556-57 (citations omitted). 
. Id. at 19-20, 99 S. Ct. at 1562 (citations omitted). 

. See id. at 20, 99 S. Ct. at 1562. 

. Id. 

. Liebeler, supra note 103, at 1032. 

. See id. at 1033. 

. 457 U.S. 332, 102 S. Ct. 2466 (1982). 
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of the rule of reason. Whether the Court in Maricopa was correct 
applying the per se rule, or should have followed Broadcast Music, is 
a murky question beyond the scope of this article.’** In any event, the 
development of antitrust doctrine and its interpretation was confused 
by these two disparate decisions. In NCAA v. Board of Regents,’”” the 
Court faced the opportunity to eliminate the prevailing confusion and 
to clarify the application of the per se rule and the rule of reason to 
horizontal restraints. 


C. NCAA v. Board of Regents 


1. Background and Controversy 


Since its inception in 1905, the National Collegiate Athletic Associ- 
ation (NCAA) exercised total control over the televising of college 
football after its television committee concluded that ‘‘television [has] 
an adverse effect on college football attendance and unless brought 
under some control threatens to seriously harm the nation’s overall 
athletic . . . system,’’ and that ‘‘the television problem is truly a national 
one and requires collective action by the colleges.’’'* The NCAA 
television plans for 1952-77 limited the number of games televised and 
restricted the number of annual television appearances by individual 
universities.‘2® The plans had three purposes: 


(1) To reduce, insofar as possible, the adverse effects of live 
television upon football game attendance and, in turn, upon the 
athletic and education programs dependent upon that football 
attendance; (2) To spread television among as many NCAA member 
colleges as possible; and (3) To provide football television to the 
public to the extent compatible with the other two objectives.**° 


The NCAA plan for the 1982-85 seasons was at issue in Board of 
Regents. The NCAA intended the 1982-85 plan, like each of its pre- 
decessors, to reduce the adverse effects of live television upon game 
attendance and to spread participation in televised football among as 
many universities as possible.*1 Although more elaborate than its 





126. For an excellent discussion of this question and the attendant philosophical and 
practical considerations, see Liebeler, supra note 103, at 1030-49. 

127. 468 U.S. 85, 104 S. Ct. 2948 (1984). 

128. Id. at 89-90, 104 S. Ct. at 2954. 

129. The 1951 plan provided that only one game per week could be telecast in each 
regional area, with a total blackout on three of the ten Saturdays during the season. A 
team could appear on television only twice during the season. The plans remained 
essentially the same from 1952-77. See 468 U.S. at 90, 104 S. Ct. at 2954. 

130. Id. at 91 n.4, 104 S. Ct. at 2955 n.4 (quoting Board of Regents v. NCAA, 546 F. 
Supp. 1276, 1283 (W.D. Okla. 1982), modified, 707 F.2d 1147 (10th Cir. 1983), aff’d, 
468 U.S. 85, 104 S. Ct. 2948 (1984)). 

131. See id. at 91-92 n.6, 104 S. Ct. at 2955 n.6. 
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predecessors, the plan similarly limited the total number of televised 
college-football games as well as the number of games any one team 
could televise on the two carrying networks, the American Broadcasting 
Companies (ABC) and the Columbia Broadcasting System (CBS). The 
plan prohibited akt NCAA-member institutions to sell television rights 
except in accordance with the NCAA plan.‘ 

Even before the plan’s development in 1981, controversy was brew- 
ing. In the mid-1970s a number of major football conferences and 
independent universities, all NCAA members, formed the College Foot- 
ball Association (CFA)*** in response to their dissatisfaction with the 
NCAA’s governance of college fcotball.‘** In 1979, the CFA determined 
that its members should have a greater voice in the formulation of 
television policy than permitted by the NCAA, especially with respect 
to the number of games televised: and the compensation received for 
each broadcast.’*®> The CFA developed an independent television plan 
and was offered a contract by the National Broadcasting Company 
(NBC). 

In response to the CFA plan, the NCAA announced that it would 
take disciplinary action against CFA members who complied with the 
CFA-NBC contract.1%* The NCAA made clear that it would not limit 
sanctions to football, but would extend them to other sports as well. 
In September, 1981, the Universities of Georgia and Oklahoma filed 
suit in the United States District Court for the Western District of 
Oklahoma,’*” and obtained an injunction preventing the NCAA from 
initiating disciplinary proceedings or otherwise interfering with the 
attempted performance of the CF A-NBC contract. Despite the injunction, 
most CFA members were unwilling to commit themselves to the NBC 
contract in the face of threatened sanctions and the agreement was 
never consummated.1%* 


2. The District Court and Tenth Circuit Decisions 


After a full trial, the district court held that the NCAA television 
plan violated section 1 of the Sherman Act.*® The NCAA argued that 
the court should evaluate its plan under a rule of reason analysis 





132. Id. at 94, 104 S. Ct. at 2956. 

133. See Rowe, supra note 92, at 379. 

134. Id. 

135. Id. > 

136. NCAA v. Board of Regents, 468 U.S. 85, 95, 104 S. Ct. 2948, 2957 (1984). 

137. Board of Regents v. NCAA, 546 F. Supp. 1276 (W.D. Okla. 1982). 

138. Board of Regents, 468 U.S. at 95, 104 S. Ct. at 2957. 

139. 546 F. Supp. at 1311. The district court also held that the plan violated section 
2 of the Act because it monopolized the college football broadcasting market. Id. at 1319- 
23. The Tenth Circuit Court of Appeais and the Supreme Court found it unnecessary to 
reach this issue. See Board of Regents, 468 U.S. at 95 n.12, 104 S. Ct. at 2957 n‘12. 
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because the plan promoted competition.“ The district court instead 
applied the per se rule, believing that the Supreme Court’s decision in 
Maricopa foreclosed consideration of those arguments.’*: After finding 
a per se violation, the Court analyzed the plan under the rule of reason 
because a detailed inquiry into the industry already had been con- 
ducted.'*? The district court found that the plan also failed the rule of 
reason analysis.*® The NCAA appealed to the Court of Appeals for the 
Tenth Circuit. 

The Tenth Circuit affirmed the district court, holding that the plan 
constituted illegal per se price-fixing.** The NCAA advanced three 
arguments in support of the plan: (1) the plan promoted live attendance; 
(2) it promoted athletically balanced competition; and (3) the plan 
advanced competition with other types of television programming.’ 

The Tenth Circuit rejected all three arguments. First, the plan did 
not promote live attendance because its output limitations reduced 
viewership.” Second, the court of appeals rejected the NCAA’s objec- 
tive of promoting balanced competition, noting that controlled com- 
petition was inconsistent with the policy promoted by the Sherman 
Act.* Third, the need to compete effectively with other types of 
television programming did not justify the plan because the plan en- 
tirely eliminated competition between football producers. Concluding 
that procompetitive justifications were not sufficient to offset its anti- 
competitive limitations on price and output, even if the plan was not 
per se illegal, the Tenth Circuit applied the rule of reason.‘*° 


3. The Supreme Court Decision 


After observing that the NCAA television plan created an unreason- 
able horizontal restraint,**° the Supreme Court noted that: 





140. The NCAA advanced two principal justifications for its television plan: (1) it 
protected gate attendance; and (2) it was necessary to preserve a competitive balance 
among its member institutions. Board of Regents, 546 F.Supp. at 1295-96. 

141. Rowe, supra note 92, at 382. 

142. See id.; Board of Regents v. NCAA, 546 F. Supp. at 1313-14. 

143. Board of Regents, 546 F. Supp. at 1319. The district court rejected the NCAA’s 
contention that its television policies protected live attendance because there was no 
evidence that televised games adversely affected gate attendance. The evidence failed to 
show that the NCAA’s recruiting regulations and standards for preserving amateurism 
were not sufficient to maintain an appropriate competitive balance. Id. at 1295-96. 

. 707 F.2d 1147 (10th Cir. 1983). 

. at 1152. 

. at 1153-56. 

. at 1153-54. 

- at 1154. 

. at 1157-60. Affirming the district court, the court of appeals stated: ‘‘[The 
plan] increases concentration in the marketplace . . . prevents producers from exercising 
independent pricing and output decisions . . . precludes broadcasters from purchasing a 
product for which there are no readily available substitutes [and] facilitates cartelization. 
Against this array of antitrust injuries the NCAA’s justifications are insufficient.’’ Id. at 
1160. 

150. ‘‘By participating in an association which prevents member{[s] . . . from competing 
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Horizontal price fixing and output limitation are ordinarily con- 
demned as a matter of law under an ‘“‘illegal per se’’ approach 
because the probability that these practices are anticompetitive is 
so high; a per se rule is applied when ‘“‘the practice facially 
appears to be one that would always or almost always tend to 
restrict competition and decrease output.’’ In such circumstances 
a restraint is presumed unreasonable without inquiry into the 
particular market context in which it is found." 


After recognizing the appropriateness of a per se analysis, the Court 
deviated from precedent and applied the rule of reason. In applying 
the rule of reason, the Court eliminated several reasons that might have 
supported its deviation from the per se rule:*52 


Nevertheless, we have decided that it would be inappropriate to 
apply a per se rule to this case. This decision is not based on a 
lack of judicial experience with this type of arrangement, on the 
fact that the NCAA is organized as a nonprofit entity, or out 
respect for the NCAA’s historic role in the preservation and en- 
couragement of intercollegiate amateur athletics. Rather, what is 
critical is that this case involves an industry in which horizontal 
restraints on competition are essential if the product is to be 
available at all.*5? 


The Supreme Court did not believe that its decision to apply the rule 
of reason changed the ‘‘ultimate focus of [its] inquiry.’’** Both the per 
se rule and the rule of reason were employed to determine the com- 
petitive significance of restraints.’ 





against each other on the basis of price or kind of television rights ... offered to 
broadcasters, the NCAA member{s] . . . have created a horizontal restraint—an agreement 
among competitors on the way in which they will compete with one another.’’ Board of 
Regents, 468 U.S. at 99, 104 S. Ct. at 2959. 

The Court further observed that the minimum aggregate price established by the plan 
operated to preclude price negotiations between broadcasters and universities. This 
constitutes horizontal price-fixing, ‘‘perhaps the paradigm of an unreasonable restraint 
of trade.’’ Id. at 99-100, 104 S. Ct. at 2959. Because the plan limited the number of 
games NCAA members could televise, it placed an artificial limit on the amount of 
televised college football available to broadcasters and viewers. By restraining the tele- 
vision rights available for sale, it created a limitation on output. Such limitations are 
unreasonable restraints of trade. id. at 99, 104 S. Ct. at 2959. 

151. Id. at 100, 104 S. Ct. at 2959 (quoting Broadcast Music, Inc. v. Columbia 
Broadcasting Sys., 441 U.S. 1, 19-20, 99 S. Ct. 1551, 1562 (1979)). 

152. See Rowe, supra note 92, at 385. 

153. Board of Regents v. NCAA, 468 U.S. 85, 100-101, 104 S. Ct. 2948, 2959-60 
(1984). 

154. Id. at 103, 104 S. Ct. at 2961. 
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Under the rule of reason, the NCAA faced the burden of justifying 
its anticompetitive practice.°° The NCAA advanced three justifica- 
tions.**” First, relying on Broadcast Music, the NCAA asserted that its 
television plan was a cooperative joint venture that assisted in the 
marketing of broadcast rights and, hence, was procompetitive.*** Such 
an arrangement, the NCAA urged, though still subject to antitrust 
scrutiny, was legal because it made possible a new product ‘‘by reaping 
otherwise unattainable efficiencies.’’*** The Court found, however, that 
the NCAA did not act as a selling agent for universities or conferences, 
and that the selection of individual games, as well as the attendant 
negotiations, were left to the networks and the particular universities. 
Thus, the plan served only to establish price ceilings and restrict 
output.*®© The Court further noted that in the absence of the plan more 
games would be televised at lower prices.*** Therefore, no procompe- 
titive efficiencies were apparent. 





156. See Note, NCAA v. Board of Regents: Is the Rule of Reason Unreasonable?, 1985 
Det. C.L. Rev. 201, 209 (1985) [hereinafter Note, NCAA v. Board of Regents]. 
The burden appears to have been a light one; the Court was prepared to uphold the 
NCAA’s television plan upon any showing that it was procompetitive. See Rowe, supra 
note 92, at 385. The following passage best illustrates the Court’s favorable view of the 
plan: 
[T]he integrity of [college football] cannot be preserved except by mutual 
agreement .... Thus, the NCAA plays a vital role in enabling college football 
to preserve its character, and as a result enables a product to be marketed which 
might otherwise be unavailable. In performing this role, its actions widen 
consumer choice—not only the choices available to sports fans but also those 
available to athletes—and hence can be viewed as procompetitive. 

Board of Regents, 468 U.S. at 102, 104 S. Ct. at 290-91. 

157. As a threshold matter, the NCAA insisted that its plan could have no significant 
anticompetitive effect because the NCAA had no market power. Board of Regents, 468 
U.S. at 109, 104 S. Ct. at 2964. Market power is the ability to raise prices above those 
normally charged in a competitive market. The Court rejected this argument for both 
legal and factual reasons. 

As a matter of law, the Court noted, the absence of proof of market power does not 
justify naked restrictions on price or output. When there is an agreement not to compete 
in terms of price or output, no elaborate industry analysis is required to determine its 
anticompetitive effect. Rather, naked restraints on price and output require procompetitive 
justification even in the absence of detailed market analysis. Id. at 109-10, 104 S. Ct. at 
2964-65. ‘ 

On a factual basis, the Court concluded that the NCAA possessed market power. The 
Court adopted the reasoning of the district court, which found that college football 
telecasts generated an audience uniquely attractive to advertisers and that competitors 
were unable to offer programming that could attract a similar audience. The Court 
believed that these findings amply supported the conclusion that the NCAA possessed 
market power. Furthermore, the Court reasoned, college football telecasts could be defined 
as a separate market, such that the NCAA’s complete control of broadcasts demonstrated 
market power. Id. at 109-13, 104 S. Ct. at 2965-66. 

158. Id. at 113, 104 S. Ct. at 2966. 

159. See id. (quoting Arizona v. Maricopa County Medical Soc’y, 457 U.S. 332, 365, 
102 S. Ct. 2466, 2484 (1982) (Powell, J., dissenting)). 

160. See id. at 113-15, 104 S. Ct. at 2966-67. 

161. Id. at 114, 104 S. Ct. at 2967. 
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Second, the NCAA suggested that the television plan was necessary 
to protect attendance at games.’ This amounted to a claim that college 
football was not sufficiently attractive to draw a live audience when 
faced with competition from televised games. In other words, the NCAA 
argued that ticket sales for most college-football games would not be 
able to compete in a free market that included televised games.’** The 
Court rejected this argument because a defense that competition itself 
is unreasonable, the Court held, does not survive rule of reason scru- 
tiny.’ 

Finally, the NCAA argued that its interest in maintaining competitive 
balance in intercollegiate athletics justified the challenged regula- 
tions.’ The Court acknowledged the interest was important, but in- 
dicated that the argument served only to persuade them to evaluate the 
television plan under the rule of reason rather than a per se analysis.’ 
Although recognizing that a variety of regulations were necessary to 
maintain competitiveness,’ the Court concluded that restraints on 
football telecasts were not permissible regulations. In fact, the Court 
found that the NCAA had offered no evidence demonstrating that its 
television plan promoted competitive balance.’® 

In rejecting the NCAA’s proffered justifications, the Supreme Court 
did not consider the noncommercial goals of the television plan.*** The 
Court instead adhered to precedents limiting the rule of reason to the 
issue of whether the challenged restraint promoted or restricted com- 
petition.’”? The Supreme Court thus affirmed the Tenth Circuit Court 
of Appeals, concluding that the NCAA television plan violated the 
Sherman Act by ‘‘curtailing output and blunting the ability of member 
institutions to respond to consumer preference.’’?”1 


4. Analysis 


Board of Regents has received considerable scholarly attention.’”? The 
decision also has been roundly criticized: The Court’s findings have 





162. The NCAA’s concern was not to protect live attendance at televised games. 
Rather, the concern was that fan interest in televised games might adversely affect ticket 
sales for games not televised. Id. at 115, 104 S. Ct. at 2967-68. 

163. Id. at 116, 104 S. Ct. at 2968. 

164. See id. at 117, 104 S. Ct. at 2968; see also Note, NCAA v. Board of Regents, 
supra note 156, at 210. 

165. Board of Regents, 468 U.S. at 117, 104 S. Ct. at 2968. 

166. Id. at 117, 104 S. Ct. at 2968-69. 

167. E.g., rules defining the conditions of the contest, the eligibility of the participants, 
or the manner in which members of a joint enterprise share the benefits and responsi- 
bilities of the total venture. Board of Regents, 468 U.S. at 117, 104 S. Ct. at 2968. 

168. Id. at 117-20, 104 S. Ct. at 2968-70. 

169. Id. at 121, 104 S. Ct. at 2970-71 (White, J., dissenting); see also Note, NCAA v. 
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been described as ‘‘idiosyncratic in light of the record before it,’’*”’ 
and the opinion labeled ‘‘murky and confused.’’*’* Indeed, the Court 
seems to have blurred distinctions between the per se and rule of reason 
approaches.’’5 

On one hand, one may read Board of Regents as limiting the appli- 
cation of the per se rule. While noting that the restraints before it were 
ordinarily condemned under an illegal per se approach, the Court 
nevertheless employed a rule of reason analysis.‘ This seems a clear 
statement of judicial preference for the rule of reason’”” and a movement 
away from the preclusionary effect of per se analysis.’7® On the other 
hand, the standard used to invoke the rule of reason in Board of Regents 
is a sharp departure from Broadcast Music v. Columbia Broadcasting 
System.’ The Court applied the rule of reason in Broadcast Music 
because the challenged practice was economically efficient. In Board 
of Regents the Court apparently created a new standard,’ requiring 
application of the rule of reason only when “‘horizontal restraints on 
competition are essential if the product is to be available at all.’’*** The 
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Board of Regents standard is much narrower and could result in the 
significant expansion of the scope of the per se rule in horizontal- 
restraint cases.*®? 

One explanation for the Board of Regents detour is the Supreme 
Court’s adoption of an ‘‘enhanced per se’’ rule or approach. This third 
level of antitrust scrutiny is thought to arise when courts elaborate on 
the characterization of conduct as price-fixing without undertaking a 
burdensome rule of reason analysis.‘** Courts applying an enhanced 
per se rule weigh procompetitive benefits against competitive injuries 
just as they would under the rule of reason, but with a more narrow 
scope of inquiry.’ The enhanced per se analysis focuses on courts’ 
familiarity with challenged restraints and requires that courts quickly 
and accurately judge their net procompetitive effect.*** In other words, 
courts must evaluate competitive effect based on ‘‘quick looks’’ at 
challenged restraints.‘°* Enhanced per se analysis may signal the col- 
lapse of the traditional per se rule ‘‘if every claim of economies from 
restricting competition, however implausible, could be used to move a 
horizontal agreement not to compete from the per se to the [rjule of 
[rjeason category.’”’’’ 

In Board of Regents, the Supreme Court expressed its familiarity with 
horizontal price-fixing agreements among nonprofit entities. The Court 
also suggested that an early judgment of the NCAA plan’s net procom- 
petitive effect would be reliable in light of the plan’s apparent anticom- 
petitive effects and consequences.’ Unfortunately, the Court never 
identified the enhanced per se approach or announced its application. 
Instead of supplying courts and potential litigants with a continuum 
along which they might evaluate anticompetitive conduct, the Court 
created uncertainty. 

Finally, the Supreme Court has never articulated clearly which hor- 
izontal restraints merit per se condemnation and which fall under the 





(1985), a more recent Supreme Court decision on horizontal restraints, the Court stated 
that plaintiffs seeking a per se analysis must ‘‘present a threshold case that the challenged 
activity falls into a category likely to have predominantly anticompetitive effects.’’ 472 
U.S. at 298, 105 S. Ct. at 2621. This is a departure from the standard seemingly announced 
in Board of Regerits, and is more in line with the Court’s decision in Broadcast Music. 
See supra notes 113-24 and accompanying text. 

182. Liebeler, supra note 103, at 1060. 

183. See Note, Has the Supreme Court Abrogated, supra note 172, at 468. 

184. Id. 

185. Id. 

186. ‘‘[I]f the elimination of competition is apparent on a quick look, without under- 
taking the kind of searching inquiry that would make the case a Rule of Reason case in 
fact if not in name, the practice is illegal per se.’’ General Leaseways, Inc. v. National 
Truck Leasing Ass’n, 744 F.2d 588, 595 (7th Cir. 1984), aff'd, 830 F.2d 716 (7th Cir. 
1987). 

187. Id. 

188. Note, Has the Supreme Court Abrogated, supra note 172, at 469; Board of Regents, 
468 U.S. at 99-105, 104 S. Ct. at 2959-62. 
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rule of reason. The Court seems content to declare all horizontal price- 
fixing illegal per se and apply the rule of reason on an ad hoc basis.'* 
As a result, Board of Regents probably should be narrowly interpreted, 
with the expectation that future decisions will limit the case to its facts. 


D. Tuition Price-Fixing: A per se Violation 


It is unclear whether courts will analyze agreements to standardize 
financial-aid awards or similar methods of fixing tuition prices in 
private colleges under the per se rule or the rule of reason. Some 
commentators examining the issue believe that such practices are per 
se illegal.1°° Of course, colleges and universities would prefer a rule of 
reason analysis. The choice of rule likely is of little consequence, 
however, because universities’ alleged conspiracies to fix prices prob- 
ably will fail under either a per se or rule of reason analysis. 

Agreements such as those among members of the Overlap Group, 
and similar activities, are not obvious targets for per se analysis. 
Generally, courts apply the per se rule if the challenged practice 
“facially appears to be one that would always or almost always tend 
to restrict competition.’’**' Arguably, tuition price-fixing is not facially 
anticompetitive, as it may promote, or at least not diminish, competition 
by encouraging students to select colleges based on educational quality, 
campus life and other institutional attributes unrelated to cost. Courts 
also are reluctant to apply a per se analysis when they lack experience 
with the challenged restraint.’*? Courts certainly lack experience with 
alleged tuition price-fixing. Based on the Supreme Court’s decision in 
Board of Regents, however, a rule of reason analysis is utilized only 
where ‘‘horizontal restraints on competition are essential if the product 
is to be available at all.’’** One cannot argue seriously that private 
higher education would crumble without standardized financial-aid 
awards or similar horizontal restraints. The Board of Regents standard 
requires a per se analysis of agreements which standardize financial- 
aid awards or other similar methods of fixing tuition prices. 

There are significant reasons to apply the per se rule to tuition price- 
fixing arrangements apart from the apparent Board of Regents mandate. 
The Overlap Group and universities engaged in similar practices impose 
naked horizontal restraints on the higher-education market; but Amer- 
ican higher education should epitomize the desirable consequences of 





189. Liebeler, supra note 103, at 1061. 

190. See, e.g., Note, supra note 35, at 816 (‘‘Many nonprofit colleges and universities 
coordinate their policies on financial aid. This coordination constitutes conspiracy to set 
prices, a per se violation of the Sherman Act.’’); Kirby, supra note 1, at 363. 

191. See Broadcast Music, Inc. v. Columbia Broadcasting Sys., 441 U.S. 1, 19-20, 99 
S. Ct. 1551, 1562 (1979). 

192. Id. at 9-10, 99 S. Ct. at 1556-57. 

193. See NCAA v. Board of Regents, 468 U.S. at 85, 101, 104 S. Ct. 2948, 2960 (1984). 
But see supra note 181. 
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competition.’ Prospective college students and their parents have a 
wide range of choices and ordinarily are free to select colleges based 
on many relevant characteristics, including cost. Tuition prices and the 
amounts of financial aid awarded are, for many families, important 
factors. When some private universities unilaterally decide that financial 
considerations are excessively important to some families, they agree 
(or conspire) to «liminate such competition. But if buyers of cars, 
clothes, groceries, and homes are free to base decisions on price, why 
should buyers of private higher education not be able to do the same? 
Agreements to fix tuition prices or standardize financial-aid awards 
usurp student economic choices and rights. 

Furthermore, tuition price-fixing does not promote or serve economic 
efficiency. Instead, it reduces private colleges’ incentives to hold down 
tuition prices by seducing unnecessary administrative expenses or po- 
sitions, or reasonably increasing faculty teaching loads. There is no 
impetus for privaic colleges to seek or expand other sources of income 
and lessen reliance on tuition revenue. It is also difficult to conceive 
of any benefit which flows from any form of tuition price-fixing to 
higher-education consumers. In response, colleges agreeing to stan- 
dardize financial-aid awards argue that the agreements, based solely on 
financial need, lead’ to the more equitable distribution of scholarship 
funds. By agreeing to restrict the size of individual awards, colleges 
can allocate funds to prospective students who otherwise might be 
unable to afford private higher education. William R. Cotter, the pres- 
ident of Colby College, explained the Overlap Group’s position this 
way: 





[An] important result is that student-aid dollars stretch farther 
if no student gets more than he or she needs. This allows colleges 
to expand the socio-economic mix of their student bodies. 


If we are unable to share financial-aid information ... both 
students and institutions will face some troubling conse- 
quences... . [\Vjc might be dragged into a kind of “bidding war’’ 


for the best students—making conservative estimates of the amounts 
their families could contribute and then beefing up their aid 
packages. The principle of need-based aid would be eroded. 

If that happened, financial-aid budgets would be more rapidly 
depleted. Unless colleges were willing to deny access to low[-] 
and middle-income students on the admissions margin—a contra- 
diction of our institutional goals—their expenditures for salaries 
and other expenses would have to be reduced or tuition raised to 
meet the higher financial-aid cost. A financial impact would be 
felt at even the most handsomely endowed colleges. 





194. See Carstensen, Private Colleges Have No Special Right to Fix Prices or to Restrict 
Competition, Chron. Higher Educ., Dec. 6, 1989, at B1. 
195. Cotter, supra note 16, at B2. President Cotter apparently believes higher education 
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One should not uncritically accept the explanations of colluding 
competitors, however. Sellers agreeing to control key aspects of com- 
petition generally do so to advance their own goals; rarely, if ever, do 
those goals serve the public interest.’ 

While standardized financial-aid awards and other means of tuition 
price-fixing may allow private colleges to extend financial aid to truly 
needy and culturally diverse students, they also reduce the total amount 
of aid available. It seems unlikely that unrestricted competition for 
students would reduce the amount of financial aid available. Private 
colleges that recruit desirable students already increase overall financial 
aid—effectively lowering tuition prices—to stay abreast of their com- 
petition.” Therefore, agreements to standardize financial-aid awards 
can reduce scholarship support of even genuinely deserving students. 

Finally, although courts lack experience with alleged tuition price- 
fixing, they have considerable experience with analogous horizontal 
restraints. These include prohibitions of competitive bidding,’® restric- 
tions on competition between franchisees,’*® and professional associa- 
tions’ minimum fee schedules.” Thus, courts should not be reluctant 
to analyze alleged tuition price-fixing under the per se rule. 

If courts are unable to determine, based upon ‘‘quick looks,’’ that 
tuition price-fixing facially eliminates competition,?“ or notwithstand- 
ing the Board of Regents language they otherwise opt to apply the rule 


of reason,?°? standardized financial-aid awards and similar practices are 





differs from all other industries. For example, he suggests that without standardized 
financial-aid awards the Overlap Group institutions might be forced to reduce faculty 
salaries and trim other expenses. Id. at B3. Yet, American manufacturers are routinely 
forced to close plants, lay off employees, reduce employee benefits and compensation, 
and seek reduced labor union influence in order to reduce overhead and competitively 
price their products. What differentiates higher education from other industries? For a 
discussion, see Finn, Ignoble and Self-Serving Practices Subvert the Moral Authority of 
Higher Education, Chron. Higher Educ., Dec. 13, 1989, at B1. 

196. See Carstensen, supra note 194, at B1. 

197. See Ayres, Colleges in Collusion, NEw REPusLic, Oct. 16, 1989, at 19, 20. 

198. See, e.g., National Soc’y of Professional Eng’rs v. United States, 435 U.S. 679, 
98 S. Ct. 1355 (1978). 

199. See, e.g., General Leaseways, Inc. v. National Truck Leasing Ass’n, 744 F.2d 588 
(7th Cir. 1984), aff'd, 830 F.2d 716 (7th Cir. 1987). 

200. See, e.g., Goldfarb v. Virginia State Bar, 421 U.S. 773, 95 S. Ct. 2004 (1975). 

201. See supra note 186. 

202. In General Leaseways, Judge Posner, writing for the Seventh Circuit Court of 
Appeals, disregarded the new rule of reason standard seemingly enunciated in Board of 
Regents; that is, a rule of reason analysis can be applied only where horizontal restraints 
on competition are essential if the product is to be available at all. Instead, Judge Posner 
adopted the Broadcast Music standard, observing that the rule of reason should be applied 
except where the challenged restraint facially appears to be one that would always or 
almost always tend to restrict competition. 744 F.2d at 595. 

Posner’s interpretation was of no real consequence, inasmuch as the Seventh Circuit 
applied the per se rule and secondarily analyzed the challenged location and nonaffiliation 
restrictions according to the rule of reason. The restrictions failed under both rules. 744 
F.2d at 595-97; see also supra note 181 (regarding the Supreme Court’s application of 
the supposed Board of Regents standard). 
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probably still illegal. Tuition price-fixing simply lacks sufficient pro- 
competitive benefits and economic efficiencies to justify its anticom- 
petitive effects. 

Private colleges and universities that find their financial-aid or tui- 
tion-pricing practices under attack initially might assert that they lack 
market power and, thus, their practices can have no significant anti- 
competitive effect. Under the rule of reason, plaintiffs first must prove 
that defendants have sufficient market power to substantially restrain 
competition.” If sot, the inquiry ends, and the challenged restraint is 
lawful.2% If price restrictions are naked, however, as in the case of 
standardized financial-aid awards or other means of tuition price-fixing, 
proof of market power is not required.?° Even if courts were to require 
proof of market wer, numerous private colleges and universities— 
including many targeted by the Justice Department—probably possess 
sufficient market »ower. 

‘‘Name’”’ private institutions, including without limitation the Ivy 
League schools, ii:2 ‘‘near Ivies’’ such as Stanford, Duke, Georgetown, 
Vanderbilt and the University of Chicago, not to mention prestigious 
private liberal arts colleges, such as Amherst and Williams, constitute 
a separate marke‘. They are uniquely attractive to prospective students 
and their parents;”°° competing universities, including public institu- 
tions and lesser-known private colleges, are unable to attract this 


student population.*°”’ The fact that students and their parents will pay 
premium prices for selective private higher education is further evi- 
dence of the uniqueness of the product. It follows that if certain private 
colleges and universities are defined as a separate market, their collu- 
sion to control finzucial aid or tuition prices constitutes market power.” 

Once market power is determined, the rule of reason inquiry examines 
whether the challenged restraint is procompetitive.?” Defendants bear 





203. See General Leaseways, 744 F.2d at 596. 

204. Id.; see Rothery Storage & Van Co. v. Atlas Van Lines, Inc., 792 F.2d 210, 217 
(D.C. Cir. 1986), cert. denied, 479 U.S. 1033, 107 S. Ct. 880 (1987). 

205. ‘‘As a matter of law, the absence of proof of market power does not justify a 
naked restriction on price or output.’’ NCAA v. Board of Regents, 468 U.S. 85, 109, 104 
S. Ct. 2948, 2964 (1984). 

206. Ivy League and similar educations generally carry with them useful social net- 
works, external ee and potentially enhanced career opportunities upon graduation. 
See generally Tifft, Sticker Shock at the Ivory Tower, TiME, Sept. 25, 1989, at 72; Shapiro, 
Is an Ivy Degree Worth Remortgaging the Farm?, Time, Sept. 25, 1989, at 73; Ripple, 
Gold-Plating Our Stucients, NEwswEEK, April 4, 1988, at 9. 

207. The correct test for determining the existence of a separate market is whether 
there are reasonable substitutes for the activity or product held by the defendants. See 
Board of Regents, 468 U.S. at 111, 104 S. Ct. at 2965; United States v. Grinnell Corp., 
384 U.S. 563, 571, 86 S. Ct. 1698, 1704 (1966). 

208. See Board of Regents, 468 U.S. at 112, 104 S. Ct. at 2966. 

209. See General Leaseways, Inc. v. National Truck Leasing Ass’n, 744 F.2d 588, 596 
(7th Cir. 1984), aff’d, 830 F.2d 716 (7th Cir. 1987); Board of Regents, 468 U.S. at 113, 
104 S. Ct. at 2966. 
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the ‘‘heavy burden’”’ of establishing affirmative defenses that competi- 
tively justify deviations from free market operations.?*° This branch of 
the rule of reason analysis is confined to the impact of the challenged 
restraints on competitive conditions.2"* Public interest and industry 
justifications are not legitimate concerns.”*? The judiciary is not free to 
defer to what it might view as higher values.?** Thus, courts do not 
consider noncommercial objectives when analyzing restraints under the 
rule of reason. This analytical limitation is evident in Board of Regents, 
where the Supreme Court refused to consider noneconomic justifications 
advanced by the NCAA to support its television plan.” 

The Overlap Group’s publicized justifications for standardized finan- 
cial-aid awards,”** and justifications asserted by other private colleges 
accused of tuition price-fixing, are noncommercial. Although private 
colleges’ expressed desire to stretch financial-aid dollars in order to 
achieve culturally and socially diverse student populations is admirable, 
it is not commercially or economically oriented. The goal of encour- 
aging students to select colleges based on curricula, faculty quality, 





210. Board of Regents, 468 U.S. at 113, 104 S. Ct. at 2966. 

211. See National Soc’y of Professional Eng’rs v. United States, 435 U.S. 679, 690, 98 
S. Ct. 1355, 1364 (1978). 

212. [T]he purpose of the analysis is to form a judgment about the competitive 
significance of the restraint; it is not to decide whether a policy favoring 
competition is in the public interest, or in the interest of the members of an 
industry. Subject to exceptions defined by statute, that policy decision has been 
made by the Congress. 

Id. at 692, 98 S. Ct. at 1365. 

213. See Comment, Antitrust and Nonmarket Goods, supra note 172, at 725. Since its 
decision in Standard Oil Co. v. United States, 221 U.S. 1, 31 S. Ct. 502 (1911), the 
Supreme Court has been tempted to consider social factors that would validate arrange- 
ments detrimental to competition. Note, Has the Supreme Court Abrogated, supra note 
172, at 463. 

214. See Board of Regents, 468 U.S. at 134-36, 104 S. Ct. at 2977-78 (White, J., 
dissenting). The Court’s failure to weigh noncommercial factors has been criticized; many 
scholars advocate the consideration of both commercial and noncommercial values in 
tule of reason analysis. See, e.g., Note, Antitrust Law, supra note 172, at 940-52. 

Justice White, dissenting, observed that the primarily noneconomic values pursued by 
educational institutions differ fundamentally from the overriding commercial purposes 
of professions and the business community. Board of Regents, 468 U.S. at 135, 104 S. 
Ct. at 2978. The majority, Justice White argued, was trapped in ‘‘commercial antitrust 
rhetoric and ideology’ and ignored the context in which the restraints were imposed. 
Id. at 126, 104 S. Ct. at 2973. He believed that ‘‘neither Professional Engineers nor any 
other decision of this Court suggests that associations of non-profit educational institutions 
must defend their self-regulatory restraints solely in terms of their competitive impact, 
without regard for the legitimate noneconomic values they promote.’’ Id. at 135, 104 S. 
Ct. at 2978. 

Justice White, then, would probably consider the noncommercial justifications for 
standardized financial-aid awards or otherwise fixed-tuition prices. Moreover, he might 
uphold such practices. In Board of Regents, Justice White found that when noncommercial 
values were considered, the NCAA’s television plan was ‘‘eminently reasonable.’”’ Id. at 
135, 104 S. Ct. at 2978. 

215. See supra notes 16, 194 and 195, and text accompanying note 195. 
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campus life, and other factors, by removing the temptation to base 
choices on cost, is commendable,?** but again purely noncommercial. 

Only one arguabiy commercial or economic justification for standard- 
ized financial-aid awards has been offered: Because financial aid and 
faculty salaries are the two largest items in college budgets, colleges 
forced to expand their financial-aid budgets to lure desirable students 
would correspon<ingly reduce money available for faculty salaries and 
thereby imperil educational quality.2*” This argument is logically flawed. 
Universities wishing to maintain or increase faculty salaries can reduce 
faculty size or eliminate inferior academic departments or programs, 
thus allowing each faculty member a larger portion of the same salary 
‘‘pie.’’ Universities also could spend larger percentages of their endow- 
ment incomes, or reduce administrative staffs. In other words, colleges 
and universities have several less restrictive alternatives. Furthermore, 
there is no indication that faculty salaries at most private colleges and 
universities are a source of concern. Indeed, many universities—private 
and public—wage expensive bidding wars to attract gifted professors.?"* 
This is the identical practice universities decry when applied to talented 
students.?*® No commercial or economic benefits accrue to prospective 
students and their parents, as consumers, when universities enhance 
faculty salaries to their detriment and at their expense. 

Tuition price-fixing and standardized financial-aid awards appear 
illegal, even app!ying the rule of reason, which analyzes such practices 
in a light most favorable to private colleges and universities. These 
practices simply ‘ack sufficient procompetitive justifications. 


III. PuBLIC PERCEPTIONS OF HIGHER EDUCATION AND THE FUTURE 


Astute leaders of private colleges and universities acknowledge that 
higher education collectively has failed to explain convincingly the 





216. ‘‘Choosing a college on the basis of grant awards, while financially beneficial in 
the short run, can be devastatingly costly over a lifetime if it leads students to choose 
institutions that don’: serve their needs as well.’’ Cotter, supra note 16, at B2-3. This 
position ignores a fundamental fact: Students who find that their current institutions are 
not serving their needs as well as other colleges might are free to transfer. Additionally, 
President Cotter disregards the ‘‘devastatingly costly”’ effects of accumulating burdensome 
loans and other debt that students might avoid were they the subject of college compe- 
tition. 

217. See id. at B2-3 

218. See generally Leslie, Let’s Buy a Physicist or Two, NEWSWEEK, Feb. 12, 1990, at 
60. 

219. An analogy demonstrates further the absurdity of this argument. Suppose that 
American automobile manufacturers, fearful of the loss of assembly line workers to other 
industries and the corresponding reduction in product quality, decided to fix exorbitant 
minimum prices for ai! cars in order to ensure high salaries for their workers. Individual 
consumers would not be free to negotiate reduced prices with dealers and rebates would 
be abandoned. This, of course, would be horizontal price-fixing, and while it might 
benefit auto workers, it would seriously injure consumers. Certainly, every professor 
eyeing a new Oldsmobile would be outraged! Yet, Colby College’s President Cotter and 
the other members of the Overlap Group would have students and their parents believe 
that the identical practice is reasonable when the ‘‘industry’’ is private higher education. 
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reasons for large tuition increases over the past decade.??° Few doubt 
that the Justice Department investigation begun in 1989 is the product 
of public concern regarding steady and significant tuition increases. 
The investigation and allegations of tuition price-fixing are but the 
most recent and dramatic evidence that all is not well between the 
academy and the public.??1 Yet a majority of college administrators and 
faculty were shocked and outraged when their activities came under 
scrutiny .?2? 

Regardless of the outcome of the Justice Department’s investigation, 
university administrators and counsel must recognize that tuition-pric- 
ing and financial-aid practices are subject to antitrust scrutiny. In 
addition to governmental oversight, prospective students are always 
potential plaintiffs. The public perception of college and university 
greed magnifies the problem. Attempts to reduce university antitrust 
risks, therefore, must address financial-aid and tuition-pricing practices, 
as well as mend higher education’s public image. 

Private colleges and universities must limit their exchange of tuition 
and financial-aid information or data. Although the Sherman Act does 
not prohibit all exchanges of price information between competitors,?? 
exchanges of price information which have anticompetitive effects are 





220. See Breneman, Time for Honesty, CHANGE, January/February 1990, at 9; see also 
Weber, Colleges Must Begin Weighing Public Perceptions, as Well as Economic Reality, 
When Setting Tuition, Chron. Higher Educ., Oct. 11, 1989, at A52. Mr. Breneman is a 
former president of Kalamazoo College. Mr. Weber is the president of Northwestern 
University. 
221. Breneman, supra note 220, at 9. 
222. Some administrators’ reactions were fairly amazing. Gregory Smith Prince, Jr., in 
his November, 1989, inaugural address as president of Hampshire College, implied that 
the Justice Department investigation was motivated by cultural insensitivity and a desire 
to limit the accessibility of private higher education. Mr. Prince was quoted in The 
Chronicle of Higher Education as follows: 
It is likely that the current investigation developed, at least in part, out of a 
concern by some in our society about the appropriateness of the commitment 
of private higher education to use financial aid and need-blind admission to 
provide equality of access to all students independent of their ability to pay for 
that education . . . . They question the single most important policy any country 
has used to preserve diversity within a private higher-education system. 

Ways & Means, Chron. Higher Educ., Nov. 29, 1989, at A21. 

223. See, e.g., Amey, Inc. v. Gulf Abstract & Title, Inc., 758 F.2d 1486 (11th Cir. 
1985), cert. denied, 475 U.S. 1107, 106 S. Ct. 1513 (1986) (exchanges of information on 
real estate title search fees among banks and lawyers held legal absent other evidence of 
agreement); Battipaglia v. New York State Liquor Auth., 745 F.2d 166 (2d Cir. 1984), 
cert. denied, 470 U.S. 1027, 105 S. Ct. 1393 (1985) (mere exchange of price information 
not itself an antitrust violation); Supermarket of Homes, Inc. v. San Fernando Valley Bd. 
of Realtors, 786 F.2d 1400 (9th Cir. 1986) (exchange of price information which constitutes 
reasonable business behavior is not illegal); Wilcox v. First Interstate Bank, 815 F.2d 
522 (9th Cir. 1987) (exchange of public information did not allow competitors to fix 
prices); see also United States v. Citizens & Southern Nat’! Bank, 422 U.S. 86, 113, 95 
S. Ct. 2099, 2115 (1975) (‘‘[T]he dissemination of price information is not in itself a per 
se violation of the Sherman Act.’’). 
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probably illegal. {n United States v. Container Corp. of America,?* the 
Supreme Court struck down an agreement between sellers of corrugated 
shipping containers to furnish one another with price information upon 
request. In so doing, the Court emphasized the likely stabilizing effect 
on prices and resulting price uniformity, rather than the purposes 
underlying the agreement.?"5 More recently, in United States v. United 
States Gypsum Co.,?° the Court confirmed that exchanges of price 
information merit close scrutiny under the Sherman Act because ‘‘the 
most likely consequence of any ... agreement to exchange price in- 
formation would be the stabilization of industry prices.’’?2” 

Under no circumstances should private colleges and universities agree 
to standardize financial-aid awards, establish uniform tuition prices, or 
agree to keep tuition prices in a narrow ambit. At the same time, 
however, there is nothing illegal about being informed competitors. 
Colleges’ knowledge of their competitors’ tuition prices or faculty 
salaries are important for purely competitive reasons. Learning better 
ways to evaluate students’ financial needs can make colleges more 
efficient and effective. Standardizing financial-aid application processes 
can simplify matters for prospective students and their parents. Merely 
exchanging information to improve colleges’ individual understanding 
and decisions is not illegal,??* but it is crucial that private colleges and 
universities exchanging information make financial-aid decisions and 
establish tuition prices independently and act autonomously. Private 
universities musi prepare to demonstrate and document their inde- 
pendence. 

While it is relatively simple for universities to minimize antitrust 
risks by limiting or restructuring their communications and information 
sharing with competitors, improving higher education’s public image 
to lessen the likelihood of inquiry is far more complex and difficult. 
People often perceive colleges and universities, both public and private, 
but especially the latter, as greedy.??® Many view professors as overpaid 





224. 393 U.S. 333, 39 S. Ct. 510 (1969). 

225. Id. at 336-38, 89 S. Ct. at 512-13. 

226. 438 U.S. 422, 98 S. Ct. 2864 (1978). 

227. Id. at 457, 98 S. Ct. at 2883; Kirby, supra note 1, at 363. 

228. Carstensen, supra note 194, at B2. 

Nor should colleges and universities fear or shy away from exchanges of information 
only distantly related to costs or tuition prices. For example, Northwestern University 
declined to provide information for the Association of Research Libraries’ 1990 report on 
library holdings, citing the Justice Department investigation as the reason. Jaschik, As 
Probe of Tuition Ends Its First Year, Colleges Are Confused, Cautious, Chron. Higher 
Educ., Aug. 15, 1990, at A1, A20. Northwestern’s secrecy seems unwarranted, inasmuch 
as the publication of library holdings is a far cry from the Overlap Group’s alleged 
activities and far beyond the realm of that information requested by the Justice Department 
in its civil investigative demands. 

229. See generaily ‘aschik, Association Heads Renew the Debate Over Colleges’ Neg- 
ative Image, Chron. Higher Educ., Nov. 29, 1989, at A25. Oregon Governor Neil Gold- 
schmidt was quoted as saying: ‘‘I don’t know of any group that more says in response 
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or underworked; after all, they teach only a few hours per week, get a 
week off at Thanksgiving and spring break, another month or so over 
Christmas, and have their summers free.?*° Some universities engage in 
what reasonably might be viewed as ‘‘hucksterism’’ in expensive and 
often misguided attempts to raise their prestige and invite public 
attention.?** 





to the questions about quality that the issue is money.’’ Id. at col. 1. In 1986, then- 
Education Secretary William Bennett, in a speech at Catholic University, suggested that 
financial aid be reduced to students whose colleges increased their charges much beyond 
the rate of inflation:.‘‘Trying to control college costs merely by increasing federal aid is 
like the dog chasing his tail around the tree. The faster he runs, the faster the tail runs 
away.’’ Good-Bye 80’s, Chron. Higher Educ., Dec. 13, 1989, at A16. 

230. Criticism of professors’ teaching loads in relation to their salaries has been 
particularly harsh: 

At the University of Illinois, only slightly more than half of the more than 

50 faculty members in the economics department taught even two courses in 
the fall of 1987. And in the Political Science Department fewer than one-third 
of the professors taught two courses. At the highly ranked University of 
Michigan, some top-salaried professors teach so few classes that—figuring in 
university breaks and frequent holidays—they are paid nearly $1,000 an hour 
for their contact with students. 

C. Sykes, ProrScaM 40 (1988). 

Not surprisingly, faculty dispute allegations that they are overpaid or underworked: 
In my experience, one to two hours of preparation are needed for each hour 

in a class if a course has been taught before. If a course is an initial preparation, 
then six to eight hours are generally required per hour in class. Added to the 
preparation for specific classes are the hours spent every week keeping up with 
relevant literature in the field. Some courses require periodic heavy grading, 
which can be a great burden in large classes .... [T]Jeaching also includes 
dealing with students on a daily basis, either for evaluation purposes or for 
formal or informal advising .... Finally, there is the burdensome paperwork 
associated with . . . teaching and advising .... 

Carpenter, Paterson, Kibler & Paterson, What Price Faculty Involvement? The Case of the 

Research University, 27 NASPA J. 206, 207 (1990). 

The most common explanation offered for light teaching loads is faculty commitment 
to publication and research. Professors supposedly ‘‘turn out tremendous amounts of 
new research . . . . Research is everything.’’ Honigs, Why College Costs Go Up, NEWSWEEK, 
June 6, 1988, at 8. Sixty percent of all college and university faculty members, however, 
have never written or edited a book and one-third have never published a single journal 
article. C. Sykes, supra, at 102. Even the research being done is alleged to be of 
questionable value. One scholar estimates that of some 850,000 working faculty in the 
United States, only ten percent make any contribution to the ‘‘enlargement of human 
knowledge.’’ Id. at 101-02. 

231. Perhaps the best example is the University of South Carolina, which paid $314,000 
to Jihad Sadat, the widow of Egyptian President Anwar Sadat, to teach a single course 
in Egyptian culture for three semesters. South Carolina also paid former Chicago Bears 
running back Gale Sayers $25,000 per semester to serve as a consultant to the College 
of Education. James Lehrer and Robert MacNeil, the hosts of the PBS ‘‘MacNeil-Lehrer 
News Hour,’’ were each paid $37,500 to lecture twice a semester. Lyn Nofzinger, once 
an aide to former President Reagan, was paid $30,000 to lecture once a month at the 
Columbia, South Carolina campus. C. Sykes, supra note 230, at 72. 

Mount Holyoke College President Elizabeth Kennan spent more than $100,000 redec- 
orating the living and dining rooms of the college president’s residence. When completed, 
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In short, universities must take immediate steps to contain the cost 
of higher education.?* There are several ways to tie tuition increases 
to the rate of inflation or the consumer price index with minimal 
distress.?%° 

First, private universities should restructure their budget cycles so 
that tuition is sect at the beginning of the cycle instead of the end. 
Currently, administrators methodically total ‘‘needs’’ generated by ac- 
ademic constituencies, calculate income from grants, endowment and 
auxiliary enterprises, and use tuition as the variable to meet internal 
expectations. By setting tuition at the beginning of the budget cycle, 
at or near the percentage rate of inflation, universities would force 
themselves to prioritize their needs and live within their means. Second, 
select universities, such as the members of the Overlap Group, should 
spend a larger percentage of their endowment income. Third, colleges 
and universities should reduce their middle- and senior-level manage- 
ment ranks. Every university should question whether it needs all of 
its vice presidents and if vice presidents need all of their managers.?* 
Fourth, colleges and universities should continually evaluate academic 





the rooms resembied nothing so much as an expensive art gallery: original paintings by 
popular artists lined the walls. President Kennan explained ‘‘I wanted to have that house 
be a place where | could have every senior come to dinner. The paintings are there for 
the explicit purpose of showing them great art outside a museum context.’’ Such viewing, 
she said, helped students develop stronger senses of themselves as women. See Werth, 
Why is College so Expensive?, CHANGE, March/April 1988, at 13, 21. 

232. ‘‘People simply no longer believe college and university presidents when they 
write for the tenth time that an annual tuition increase of 8 to 10 percent is necessary 
.... Does anyone doubt, for example, that the [Justice Department’s Antitrust] investi- 
gation is connected to the high rates of tuition increase in recent years?’’ Breneman, 
supra note 220, at 9. 

For the past several years, however, colleges and universities have had much to lose 
and little to gain by limiting tuition increases. This situation is commonly known as the 
‘Chivas Regal syndrome.’’ The Chivas Regal argument is basically this: Colleges gain 
nothing by charging less than their competitors because prospective students and their 
parents equate price with quality. In other words, you get what you pay for. The 
perception of quality—the conviction that a particular institution is more prestigious than 
its peers—is vital to maintaining a competitive position. Thus, even if College A puts 
together a reasonable budget, assuming a six percent tuition increase, but learns that its 
peer group is going up seven or eight percent, College A has little choice but to match 
or exceed them. See generally Werth, supra note 231, at 18-19. Of course, such consumer 
behavior potentially poses antitrust problems. The Chivas Regal syndrome seems to have 
passed, however, as evidenced by public support for the Justice Department investigation. 

233. There may be times when tuition increases cannot be limited. For example, 
universities may have significant physical-plant needs requiring immediate attention. 

234. The University of Kansas (KU), provides an example of perceived managerial 
excess. KU employs a Vice Chancellor for Student Affairs, an Associate Vice Chancellor 
and two Assistant Vice Chancellors for Student Affairs. Additionally, the Associate Vice 
Chancellor has an assistant. The Vice Chancellor for Research, Graduate Studies and 
Public Service is supported by three Associate Vice Chancellors. 

Some university presidents are beginning to suggest that administrative staffs need to 
be trimmed. See, e.g., Likins, In An Era of Tight Budgets and Public Criticism, Colleges 
Must Rethink Their Goals and Priorities, Chron. Higher Educ., May, 1990, at B1. 
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units and increase faculty productivity. As faculty leave or retire, 
institutions should eliminate vacant positions unless they need to 
replace special talents or areas of expertise. 

Essentially, higher education must emulate the process experienced 
by corporate America for the past decade.”** The public will be more 
supportive of higher education if colleges and universities control costs. 
An associated benefit is the diminished likelihood of antitrust scrutiny. 


CONCLUSION 


Although higher education historically has not considered antitrust 
issues among its many legal concerns, it is beyond question that colleges 
and universities are subject to the proscriptions of the Sherman Act. 
The Justice Department’s 1989 investigation into tuition price-fixing 
has forced private colleges to include antitrust considerations in their 
legal planning. Whether accomplished through standardized financial- 
aid awards or otherwise, tuition price-fixing is a textbook example of 
horizontal price-fixing. Further, to the extent it acts as a naked restraint 
on trade, tuition price-fixing is likely illegal per se. Even if it is not a 
per se violation of the Sherman Act, tuition price-fixing probably lacks 
sufficient procompetitive justifications or economic efficiencies to sur- 
vive a rule of reason analysis. 

To avoid antitrust liability, private university administrators and 
counsel must limit the exchange of financial-aid and tuition information 
or data among their institutions and their competitors. On a much 
broader scale, colleges and universities must work to improve their 
images and regain public confidence and support. By controlling their 
basic costs, universities can reduce public cynicism and hostility, and 
diminish the potential for antitrust scrutiny. 











Financing Higher Education: Federal 
income-Tax Consequences 


Marc! KELLYy* 


INTRODUCTION 


The cost of higher education is among the most significant expenses 
of a lifetime.’ Higher-education officials help students to finance their 
college educations in a variety of ways. Scholarships or prizes assist 
worthy or needy students in paying for their educations. Colleges and 
universities may make loans to students or provide information or 
assistance in obtaining loans from sources outside of the higher edu- 
cational institution. Some institutions also offer or facilitate employment 
to enable students to earn money to contribute to their educational 
costs. 

Federal income-tax laws affect the treatment of scholarships, prizes, 
loans, and salaries. Recent changes in the tax law compound the 
economic difficulty of paying for higher education. At the same time, 
a variety of programs have developed to assist in higher educational 
financing. Tax planning and financial understanding become crucial as 
students search for necessary funds. 

From the college and university perspective, the concurrent functions 
of counseling, planning, and administering require familiarity with tax 
law. On the counseling level, the ability to guide students in their 
planning is an essential support function. Consideration of tax law can 
also assist financial-aid professionals in structuring programs that ad- 
vantage both students and the institution. Furthermore, the college or 
university must be aware of administrative obligations which current 
law may impose. As a provider of funds to students, higher education 
institutions may be liable for reporting disbursements or withholding 
income taxes. 

The purpose of this Article is to provide college and university 
officials with the understanding necessary to perform these counseling, 
planning, and administrative functions. Relevant provisions of the In- 
ternal Revenue Code are identified, explained, and applied in the 
college and university context. The Article also offers suggestions for 





* Assistant Professor of Law, University of Puget Sound School of Law; B.A., Vassar 
College, 1973;-j.D. University of Virginia, 1977; LL.M., New York University, 1983. 

1. For representative figures of charges by institutions of higher learning between 
1970 and 1988, see, e.g., U.S. BUREAU OF THE CENSUS, STATISTICAL ABSTRACT OF THE UNITED 
STATES: 1990 (110th edition 1990). 
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avoiding adverse tax consequences to students, if possible. Where 
impossible, knowledge of tax law can at least prevent unpleasant 
surprises. 

This Article does not address long-range strategies for personal fi- 
nancial planning. Financial devices such as federal-educational savings 
bonds, prepaid-tuition plans, or various investment vehicles designed 
by financial institutions may provide valuable opportunities for higher 
educational financing.? Such opportunities, however, require invest- 
ment long before actual enrollment at an institution of higher learning. 
Instead, this Article addresses available opportunities for students pres- 
ently enrolled. Therefore, the following discussion focuses on the 
federal income-tax treatment of scholarships, prizes, loans, and em- 
ployment. For each category, historical context and current provisions 
of tax law are explained, together with suggestions for application. 
Related consequences of the examined rules are also identified. 


I. SCHOLARSHIPS 


Scholarships traditionally have been excluded from gross inccme for 
federal income-tax purposes. Thus, a scholarship recipient need not 
report a scholarship received, and no income tax is due thereon. This 
exclusion is an exception to the broad definition of zross income which 
includes ‘‘all income from whatever sources derived.’’? This expansive 
concept surely would permit the inclusion of scholarships in gross 
income. Certainly a scholarship recipient has gross income in the classic 
sense of ‘‘an accession to wealth, clearly realized, over which the 
taxpayer has complete dominion and control.’’* For policy reasons, 
however, this possible source of tax revenue has escaped taxation in 
deference to the public and private benefits which scholarships provide. 

Before the enactment of the Internal Revenue Code of 1954,° tax law 
provided no statutory exemption of scholarships. Instead, scholarships 
were excluded routinely from gross income on the theory that they 
constituted gifts. Section 102 of the Internal Revenue Code® and its 





2. See, e.g., IL.R.C. § 144(b) (1986), relating to qualified student-loan bonds; see 
generally, Gunn, Economic and Tax Aspects of Prepaid Tuition Plans, 17 J.C.U.L. 243 
(1990); Williams, Financing a College Education: A Taxing Dilemma, 50 Onto St. L.J. 
561 (1989); Chapman and Anderson, Ohio’s College Savings Plan: Buyer Beware, 21 U. 
ToL. L. REv. 131 (1989); Putka, Anxious Parents Flock to Tuition Schemes, Wall St. J., 
Mar. 9, 1989, at C1, col. 3. 

3. LR.C. § 61(a) (1986). 

4. Commissioner v. Glenshaw Glass Co., 348 U.S. 426, 431, 75 S. Ct. 473, 477 
(1954). 

5. Pub. L. No. 83-591, 68A Stat. 1 (1954) (amended 1986). The 1954 Code was the 
most recent recodification of federal tax law prior to the enactment of the 1986 Act. 
Despite the changed designation to reflect extensive changes of the Tax Reform Act of 
1986, Pub. L. No. 99-514, 100 Stat. 2085 (1986) (codified beginning at 26 U.S.C. § 1 
(1988)) the numbering of the 1954 and 1986 Codes is consistent for sections discussed 
in this article. 

6. I.R.C. § 102 (1986). 
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statutory predecessors have excluded gifts from gross income since the 
inception of the federal income tax. The definition of gift for income- 
tax purposes was troubling when applied to scholarships, however, 
because a iax-free gift requires donative intent on the part of the 
transferor. Jnder controlling case law, ‘‘[a] gift in the statutory sense 
... proceeds from a ‘detached and disinterested generosity,’ . . . ‘out 
of affection, respect, admiration, charity of like impulses.’’’? Donative 
intent may »e lacking, or at least diluted, when a college or university 
awards scholarships to its students. An institution’s motives may not 
be purely donative in nature toward particular recipients, but rather 
directed at 2: hancement of the institution itself. For example, a desire 
to strengthen the institution and its reputation by attracting excellent 
students might encourage the awarding of scholarships. In some cases, 
the expecteiion of reciprocation might thwart donative intent, as when 
research or services are required of scholarship recipients. Where a 
party outsicie of the college or university provided a scholarship pur- 
suant to a competition, the United States Supreme Court held that the 
award resu!icd from the sponsor’s contractual obligation to the entrants, 
rather than ‘rom donative intent.? The same rationale logically might 
apply to a scholarship awarded by a higher educational institution 
under circumstances in which that institution was required to award 
the scholarship, e.g., a non-discretionary award to the student with the 
highest grace average. 

Despite these conceptual irregularities, the Internal Revenue Service 
allowed tax-free gift status to scholarships ‘‘for the training and edu- 
cation of am individual . . . no services being rendered as consideration 
therefor.’’?° Although this conclusion was questionable, the enactment 
of the Internal Revenue Code of 1954 obviated the issue. Section 102 
gift analysis no longer controls scholarship taxability. Instead, Congress 
added section 117 to the Code, providing for tax-free receipt of scho- 
larships anc fellowships. While setting a clear exclusionary standard, 
the statute failed to provide any clear definition of terms to which the 
standard could apply.’ Congress provided some definitional guidance 





7. Commissioner v. Duberstein, 363 U.S. 278, 285, 80 S. Ct. 1190, 1197 (1959) 
(quoting Commissioner v. LaBue, 351 U.S. 243, 246, 76 S. Ct. 800, 803 (1956); Robertson 
v. United States, 343 U.S. 711, 714, 72 S. Ct. 994, 996 (1952)). 

8. See I.T. 4056, 1951-2 C.B. 8, since declared obsolete. The compensatory nature 
of purported scholarships renders them includible in gross income under I.R.C. § 117(c) 
(1986), discussed infra at notes 39-42 and accompanying text. For the tax treatment of 
student employment see infra notes 82-96 and accompanying text. 

9. Robertson v. United States, 343 U.S. 711, 72 S. Ct. 994 (1952); note that Robertson 
predates the 1954 Code and the enactment of I.R.C. § 117, which would have provided 
an alternative ground for exclusion. 

10. L.T. 4056, supra note 8. 
11. The 1954 version of § 117 stated: 
(a) Grnerat RuLeE.—In the case of an individual, gross income does not 
include— 
(1) any amount received— 
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in the form of statutory restrictions on qualified amounts.’? Further 
clarification became available in subsequent Treasury Regulations and 
case law." 

Despite such restrictions and interpretations, the 1954 version of 
section 117 remained broad in its application. Both scholarship and 
fellowship recipients, full-time as well as part-time students, and degree 
candidates as well as non-degree candidates could receive tax-free funds 
for educational purposes with few restrictions on their use. The exclu- 
sion of any category of income from taxation is subject to overuse 
beyond its intended purposes. The historic failure of section 117 clearly 
to define ‘‘scholarship’’ increased this potential for misuse. The Internal 
Revenue Service successfully prevented misuse of section 117 through 
administrative or judicial means in many cases. The repeated need for 
case-by-case analyses of essentially similar situations’* was tedious, 
however, and it is impossible to know the number of questionable 
scholarships that escaped IRS scrutiny. 

The Internal Revenue Code of 1986** attempted to correct uncertain- 
ties and abuses which had persisted since 1954. The revised section 
117 went beyond the clarification of a disputed definition, however, 
by adding a number of restrictions. The general rule remains that a 
scholarship for study at a qualified educational organization’® is ex- 





(A) as a scholarship at an educational institution ..., or 
including the value of contributed services and accommodations; and 
(2) any amount received to cover expenses for— 
travel 
research 
clerical help, or 
equipment, 
which are incident to such a scholarship or to a fellowship grant, but only to 
the extent that the amount is so expended ~, .he recipient. 

12. See, e.g., I.R.C. § 117(a)(2) (1954) which limited incidental expenses to specific 
types. I.R.C. § 117(b)(2)(B) (1954) limited the exclusion for non-degree candidates to 
$300 times the number of applicable months, ug to a lifetime maximum of 36 months. 

13. See, e.g., Treas. Reg. § 1.117-4(c) (1963), upheld in Bingler v. Johnson, 394 U.S. 
741, 89 S. Ct. 1439 (1968), providing that amounts paid as compensation for employment 
could not qualify as scholarships. 

14. See, e.g., Yarlott v. Commissioner, 717 F.2d 439 (8th Cir. 1983); Quast v. United 
States, 428 F.2d 750 (8th Cir. 1970); Johnson v. United States, 507 F. Supp. 663 (D. 
Minn. 1981); Rockswold v. United States, 471 F. Supp. 1385 (D. Minn. 1979); Gomes v. 
Commissioner, 46 T.C.M. (CCH) 239 (1983) (a series of cases from various courts all 
concluding that amounts received by medical residents at the University of Minnesota 
Hospital were not scholarships and were gross income). 

15. Tax Reform Act of 1986, supra note 5. 

16. I.R.C. § 117(a) (1986) requires that a student attend ‘‘an educational organization 
described in section 170(b)(1)(a)(ii).’”” The cited section deals with deductions for chari- 
table contributions and refers to ‘‘an educational organization which normally maintains 
a regular faculty and curriculum and normally has a regularly enrolled body of pupils 
or students in attendance at the place where its educational activities are regularly carried 
on.”’ Thus, a scholarship to take a course from a correspondence school would be 
disqualified if all studies were conducted by mail because no students were ‘‘in atten- 
dance.”’ See Prop. Treas. Reg. § 1.117-6(c)(6) Example (4), 53 Fed. Reg. 21,692 (1988). 
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cluded from gross income.’” Since 1986, however, the narrower scope 
of section 117 reduces the availability of tax-free status for many 
scholarships. 

Only degree candidates now can receive tax-free scholarships.**® Non- 
degree candidates cannot qualify even if all other statutory requirements 
are satisfie. By eliminating the exclusion for non-degree candidates, 
Congress concluded it was ‘‘not needed’”’ where non-degree candidates 
could offset gross income by deducting costs as business expenses,’® 
and ‘“‘not appropriate’’ where the expenses otherwise would be non- 
deductible personal expenses.”° This congressional reasoning ignores 
the dilution cf the deduction in cases involving restrictions that limit 
the deductibility of unreimbursed employee business expenses.’ It also 
fails to differentiate between the personal nature of education for degree 
candidates and for non-degree candidates. If the nondeductible nature 
of persona! education expenses renders scholarships includible in the 
gross income of non-degree candidates, the same argument could be 
applied to degree candidates who are also unable to deduct education 
costs. 

Despite these arguments, non-degree candidates no longer can ex- 
clude scholarships from gross income. Therefore, for example, a pro- 
fessional who returns to school to take courses to upgrade skills or 
maintain a !icense cannot qualify unless the courses are part of a degree 
program. Thus, a public-school teacher maintaining certification or a 
practicing aitorney fulfilling continuing legal education requirements 
of a state bar would be ineligible. Similarly, educators receiving fellow- 
ships for research or study at a higher educational institution must 
include such awards as gross income.”? The former allowance of $300 
per month®® for educational fellowships has been discontinued. Thus, 
a professor who attends a seminar, a physician who participates in a 
conference, or a writer who enrolls in a workshop all have gross income 
if they use « ‘‘scholarship’’ to pay expenses. The academic purposes 
of these activities is irrelevant if non-degree candidates are involved. 





17. IL.R.C. § i17(a) (1986) provides: ‘‘Gross income does not include any amount 
received as a guelified scholarship by an individual who is a candidate for a degree at 
an educationa! organization ... .’’ 

18. This is implicit in the repeal of former I.R.C. § 117(b)(2), see supra note 12. 
Furthermore, ii is stated affirmatively in the general rule of current I.R.C. § 117(a) (1986), 
supra at note 7”. 

19. For discussion of the possibility of deducting education costs as business expenses, 
see infra notes 91-96 and accompanying text. 

20. STAFF or Joivr COMM. ON TAXATION, 99TH CONG., GENERAL EXPLANATION OF THE TAX 
REFORM ACT OF 1986 40 (Joint Comm. Print 1987) [hereinafter Tax REFORM ACT BLUEBOOK]. 

21. See I.R.C. § 67(a) (1988), imposing a floor of 2% of adjusted gross income under 
the deduction of miscellaneous itemized deductions, including unreimbursed employee 
business expenses. 

22. See Prop. Treas. Reg. § 1.117-6(c)(6), Example (3), 53 Fed. Reg. 21,692 (1988). 

23. See supra note 12. 








312 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 17, No. 3 


Colleges and universities should be aware of the elimination of 
scholarship status for non-degree candidates when making awards. The 
taxation of an award diminishes its value. Compensatory adjustment of 
award amounts is necessary to maintain the same level of institutional 
assistance to students.” Institutions planning educational conferences 
for prospective students, alumni, or others not currently degree can- 
didates also should note this changed law. The cost of participation 
rises for anyone planning to attend under a fellowship or other aid 
program. Accordingly, higher educational institutions should focus 
additional attention on reducing expenses to attract such participants. 
Alternatively, larger grants may be needed to facilitate attendance by 
those requiring fellowship assistance. 

Perhaps the most significant change in the revision of section 117 
occurred not with regard to non-degree candidates, but rather to the 
status of scholarships for degree candidates. ‘‘Qualified scholarships’’ 
remain excluded from the gross income of degree candidates.”> Revised 
section 117, however, defines ‘‘qualified scholarship’’ to mean ‘‘any 
amount received by an individual as a scholarship or fellowship grant 
to the extent the individual establishes that, in accordance with the 
conditions of the grant, such amount was used for qualified tuition and 
related expenses.’’* ‘‘Qualified tuition and related expenses’’ are in 
- turn defined as ‘‘tuition and fees required for the enrollment or atten- 
dance of a student at an educational organization’’”” and ‘‘fees, books, 
supplies, and equipment required for courses of instruction at such an 
educational organization.’’?* 

This definition narrows the earlier definition of ‘‘scholarship’’ in 
several important respects. Section 117 now includes only funds applied 
to tuition and fees and to required course-related expenses. It excludes 
funds applied to non-tuition expenses such as room and board, travel, 
research, clerical help, and equipment.”® In narrowing its scope, Con- 
gress sought to apply the scholarship exclusion ‘‘specifically for the 
purpose of educational benefits’’ and not to ‘‘encompass other items 
that would otherwise constitute nondeductible personal expenses.’’*° 
Thus, a full grant covering the cost of tuition, room and board at a 
residential college is gross income to the extent of the cost of room 
and board. The narrowed definition of ‘‘scholarship’’ also excludes 





24. Assuming a 28% effective tax bracket, a taxable grant of $1,000 is worth only 
$720 to the nondegree candidate. An additional grant of $280 would be necessary to 
reflect the tax obligation. Of course, the additional $280 would generate additional tax 
liability of $78.40. The interdependent variables of additional grants and additional tax 
liability should be considered in determining award amounts. 

. LR.C. § 117(a) (1986), quoted supra note 17. 

. LR.C. § 117(b)(1) (1986). 

. LR.C. § 117(b)(2)(A) (1986). 

. LR.C. § 117(b)(2)(B) (1986). 

. Prop. Treas. Reg. § 1.117-6(c)(2), 53 Fed. Reg. 21,688-94 (1988). 
. TAX REFORM ACT BLUEBOOK, supra note 20, at 40. 
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educatione! expenses which are recommended, but not required, course- 
related costs.*’ For example, a student enrolled in a writing course 
cannot attribute the cost of a word processor to a qualified scholarship 
if a word processor is suggested, but students are not requiréd to obtain 
one.*? Similarly, a qualified scholarship does not cover the cost of 
suggested books, but does cover the cost of required reading. 

As a resu!t of the amended definition of ‘‘scholarship,’’ many students 
have gross income from amounts received as educational grants.* 
Colleges and universities familiar with tax law can reduce this impact 
through general planning and specific awards. On the general level, 
colleges and universities can design financial policies to minimize tax 
consequences to students. For example, assume that a residential college 
decides to raise funds by increasing collections by $100 per student. 
The college could obtain the money by increasing tuition, increasing 
the dormitory room charge, or increasing the price of student tickets 
to athletic events. Assuming that each of these alternatives would 
generate the same amount of money for the college,** a decision to 
increase tuition potentially would permit an additional $100 to pass 
tax-free to each scholarship student, while the other alternatives would 
increase student expenses without providing corresponding increases 
in defined scholarships. 

Colleges and universities also can provide general assistance by 
carefully distinguishing between required and suggested books and 
equipment. For example, if suggested texts are required de facto and 
students routinely purchase them, upgrading them to required status 
will expand the scope of possible tax-free scholarships. In addition, 
books, supplies and equipment can qualify only if linked to specific 
course requirements.** Thus, educators should cast required activities 
in course form whenever possible. For example, the expenses of a 
senior project or thesis can qualify for a scholarship if the activity is 
fashioned as a course instead of as an independent graduation require- 
ment. 

Higher educational institutions can provide particular assistance in 
the careful structuring of awards to specific students. Assume, for 
example, that tuition costs $10,000 per year and room and board costs 
another $10,000 per year.** Further assume that a student has a total 








31. Prop. Treas. Reg. § 1.117-6(c)(2), 53 Fed. Reg. 21,688 (1988). 

32. Prop. Treas. Reg. § 1.117-6(c)(6), Example (2), 53 Fed. Reg. 21,688 (1988). 

33. For the collateral effects of this result, see infra notes 98-122 and accompanying 
text. 

34. It is recognized that factors other than the amount of revenue may affect the 
decision. For example, the negative public relations generated by a tuition increase must 


be considered. Such non-economic factors are ignored for purposes of this example. 

35. ILR.C. § 117(b)(2)(B) (1986). 

36. For the sake of simplicity, this example ignores other expenses, such as travel or 
supplies, and other possible revenue sources, such as student employment or parental 
contribution. The need to differentiate between qualified and unqualified expenses re- 
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of $40,000 available from savings and loans to be taken during the 
course of a four-year college-degree program. If the financial-aid office 
adopts the policy that a student should exhaust available funds before 
receiving scholarship aid, then the student would be expected to spend 
$20,000 in freshman year, $20,000 in sophomore year, and would hope 
to receive grants of $20,000 annually during junior and senior years. 
This would result in $10,000 gross income in junior year and an 
additional $10,000 gross income in senior year for the portion of the 
grants applied to room and board in those years. If the student instead 
received a $10,000 grant in each year, and applied $10,000 of personal 
funds each year, the combined student contribution of $40,000 and 
grant total of $40,000 would remain the same. However, the application 
of the $10,000 annual grants only to tuition would relieve the student 
of any tax liability. 

It is important that students use amounts qualifying as scholarships 
only for permitted purposes. There is no direct tracing requirement, 
and it is sufficient that a student maintains records that establish the 
total amount of qualified expenses and the amount used for such 
expenses.*” Scholarship providers need not restrict the use of amounts 
awarded as scholarship. Nonetheless, they cannot prohibit the use of 
the funds for tuition or related expenses, nor can they designate the 
funds for other purposes.** Financial-aid grants should be unrestricted 
or constructed to apply to the total amount of tuition before any portion 
applies to room and board or other budget items. 

A scholarship is disqualified to the extent it functions as payment 
for teaching, research or other services rendered.*® This rule applies 
broadly so that compensatory payments are gross income even if the 
college or university requires unpaid students to perform similar serv- 
ices.*° A requirement that a student perform services as a condition for 
receiving a scholarship wiil result in gross income.*! The tax conse- 
quences of student employment are discussed below.* This rule is 





mains under any student-budget configuration. Timing problems created by the difference 
between academic and calendar years also are ignored for illustrative purposes. By 
assuming that second semester payments are due before January 1, this example achieves 
congruence between academic and calendar years. Alternative payment schedules require 
numerical changes in the example, but the point of allocation of disqualified payments 
over the course of a degree program remains valid. 

37. Prop. Treas. Reg. § 1.117-6(e), 53 Fed. Reg. 21,688 (1988); for discussion of 
record-keeping requirements imposed on students and institutions, see infra notes 119- 
21 and accompanying text. 

38. Prop. Treas. Reg. § 1.117-6(c)(1), 53 Fed. Reg. 21,688 (1988). The Conference 
Agreement on the Tax Reform Act of 1986 eliminated the proposed requirement of the 
House bill that limits a qualified scholarship to permitted use by its express terms. H.R. 
Rep. No. 99-841, 99th Cong., 2d Sess., Vol. II, IV-16 (1986). 

39. ILR.C. § 117(c) (1986). 

40. Prop. Treas. Reg. § 1.117-6(d), 53 Fed. Reg. 21,688 (1988). 

41. LR.C. § 117(c) (1986). 

42. See infra notes 82-96 and accompanying text. 
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relevant, however, in structuring financial-aid packages. It is important 
not to relate funds applied to tuition to compensatory payments. Student 


earnings shou'd be applied to disqualified expenses such as room and 
board. 


II. PRIZES 


Section 74 was enacted as part of the Internal Revenue Code of 1954 
to govern the treatment of awards and prizes. Prior to 1954, prizes 
were analyzed as gifts. This analysis suffered from the same conceptual 
inadequacies as the characterizations of scholarships as gifts.** The 
donative intent required for tax-free gifts may be lacking in prizes. 
Prizes often result from a contractual obligation to entrants, and not 
from detached and disinterested generosity on the part of the transferor. 

Section 74 eliminated the need for strained gift analysis as applied 
to prizes and awards. The provision sought to eliminate the ‘‘confu- 
sion’’ which Congress perceived in ‘‘certain court decisions’ undertak- 
ing such analysis.** The general rule provided that prizes and awards 
were gross income.** More important than the general rule, however, 
was its broad exception providing for exclusion under specified con- 
ditions.** 

To qualify for exclusion, a prize had to be ‘‘made primarily in 
recognition of religious, charitable, scientific, educational, artistic, lit- 
erary, or civic achievement.’’” Inclusion of ‘‘educational”’ as a category 
of exempt prizes permitted academic awards without tax consequences 
to recipients. Both cash and other property could be given to students 
in recognition of their accomplishments. For example, $100 cash might 
be awarded to the graduating student with the highest cumulative 
average, or a set of books might be offered to the student selected as 
most promising in the freshman English course. Neither student would 
have gross income as a result of such prizes.** 

Preferred category of achievement was not the only requirement for 
exclusion of a prize from income. The statute also required that the 
recipient be ‘‘selected without any action on his part to enter the 
contest or proceeding.’’*® The purpose of this restriction was to elimi- 





43. See supra notes 7-14 and accompanying text. 

44. S. Rep. No. 1622, 83d Cong., 2d Sess. 13, 178-79 (1954). 

45. LR.C. § 74(a) (1954). 

46. I.R.C. § 74(b) (1954) contained the exception; I.R.C. § 74(a) (1954) referred to the 
particular exclusion of i.R.C. § 117 (1954) for scholarships as well as the more general 
exclusion of I.R.C. § 74{b) (1954) for qualified prizes and awards. 

47. LR.C. § 74(b) (1954). 

48. In addition to its usefulness for students, I.R.C. § 74(b) (1954) was beneficial 
when applied to faculty. For example, summer-research grants could avoid inclusion in 
gross income if no specific services were required. The effect of amended I.R.C. §§ 117 
and 74(b) (1986) on faculty is beyond the scope of this article, but the broader implication 
of these changes is noteworthy. 

49. LR.C. § 74(b)(1) (1954). 
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nate rewards for good luck, such as winning a raffle, or for good contest 
skills, such as writing a jingle. The prohibition against action must not 
be taken too literally, as few prizes are awarded in recognition of 
inertia. Rather, the requirement attempts to ensure that some force 
beyond the desire to win a prize motivated the accomplishments. For 
example, a student writing an excellent senior thesis might be motivated 
by a graduation requirement, a desire to do well, or an academic 
interest in the subject matter. If the student were awarded $100 in 
recognition of having written the best senior thesis, the prize was 
excluded from gross income. The fact that the student took action in 
completing the paper would not trigger tax liability if the student 
directed the action at thesis-writing and not at prize-winning. 

The final requirement for exclusion was that ‘‘the recipient is not 
required to render substantial future services as a condition to receiving 
the prize or award.’’° Incidental service was permitted. In the above 
example of a senior winning an award for the best thesis, a requirement 
that the student attend an awards ceremony and describe his thesis 
would be acceptable. However, a requirement that the student teach a 
course based on his thesis research would disqualify the prize. Congress 
included the restriction to avoid the possibility of disguising compen- 
sation as a tax-free award.’ 

In the Tax Reform Act of 1986,°* Congress altered the tax treatment 
of prizes and awards. Congress retained the general rule of inclusion 
of prizes as gross income.** Congress also retained the exception for 
certain prizes, repeating the restrictions of proper category of achieve- 
ment, selection without any action, and no requirement of substantial 
future services.** In addition to existing rules, however, Congress added 
a further requirement which prevents many awards from attaining tax- 
free status. Exclusion is no longer available unless ‘‘the prize or award 
is transferred by the payor to a governmental unit or .. . [qualified 
charity] ... pursuant to a designation made by the recipient.’’*> In 
other words, a prize winner may accept the glory, but if the prize is 
also accepted, its value must be included in gross income. 

Among other justifications, Congress viewed its repeal of the former 
exclusion ‘‘as consistent with the Act’s general objectives of fairness 
and economic neutrality.’’** It also noted ‘‘problems of complexity that 
had arisen’’ as to application of the requirements of the exclusion and 
expressed concern that the exclusion ‘‘could have served as a possible 





50. I.R.C. § 74(b)(2) (1954). 

51. For the tax treatment of compensation for services, see infra notes 82-96 and 
accompanying text. 

52. See supra note 5. 

53. LR.C. § 74(a) (1986). 

54. LR.C. § 74(b) (1986). 

55. ILR.C. § 74(b)(3) (1986). 

56. Tax REFORM ACT BLUEBOOK, supra note 20, at 31-32. 
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vehicle for the payment of disguised compensation.’’*” For these rea- 
sons, Congress added the charitable transfer requirement. This restric- 
tion substantially limits the availability of exclusion so that the general 
rule of inclusion is more likely to apply. Academic prizes remain a 
valuable means for recognizing student achievement. Their value as an 
element of financia! aid diminishes to the extent of the recipient’s tax 
liability. 

It is tempting to argue that a transfer of a prize directly to the 
student’s college or university might avoid inclusion of the prize in 
the student’s gross income. Assuming the college or university is a 
qualified charity, the argument can prevail only if the prize is trans- 
ferred without benefit to the student. If the college or university applies 
the prize to the student’s account, the student does not transfer the 
prize to a charitable organization, but rather satisfies a personal obli- 
gation to the college or university. For example, a student who receives 
$500 for the highest grade average after completion of freshman year 
of college clearly has gross income if the student accepts the money. 
If, instead, the student directs the donor to transfer the prize directly 
to the school for unrestricted use, the student can avoid inclusion of 
the prize in gross income. If the donor is directed to transfer the funds 
to the student’s school and apply them to the student’s own account, 
the statute will treat such transfer as if the student had accepted the 
funds and then paid a personal school bill. Whether the student has 
gross income depends on whether the $500 qualifies as a scholarship. 
If application of the prize to the student’s account does not qualify as 
a scholarship, then the student cannot claim an exclusion for a trans- 
ferred prize. 

Attempts to recharacterize taxable prizes as tax-free scholarships can 
succeed only if all other requirements of scholarships** are met and the 
prize amount, combined with other scholarship amounts, does not 
exceed the permitted expenses of tuition, fees, and required course- 
related expenses. The prize donor, be it the higher educational insti- 
tution or another party, can help the student receive favorable tax 
treatment by awarding funds as scholarships instead of as general 
prizes. Instead of awarding cash prizes at graduation, for example, it 
is better to anticipate winners and award earlier scholarships. This 
might limit graduation honors to ceremonial designations, but might 
correspondingly increase tax benefits to students. 

In the absence of tracing requirements, year-end prizes, or even 
graduation prizes, still may be scholarships. For example, assume a 
senior receives a $100 award at graduation. The prize rules would 
suggest that such student has no choices beyond accepting the money 





57. Id. at 32. 


58. For requirements of qualified scholarships, see supra notes 3-42 and accompanying 
text. 


59. See supra notes 37-38 and accompanying text. 
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and including it as gross income, or losing the benefit of the funds by 
directing their transfer elsewhere to qualify as a tax-free prize. It is 
possible, however, for the student to accept a prize and still escape 
taxation by claiming the prize as a tax-free scholarship. To do so, the 
value of the prize, combined with any other scholarships received 
during the taxable year, must not exceed permitted expenses. In the 
likely event that the student owes no further tuition to the college or 
university, the student nonetheless can treat the funds as applied to 
expenses already paid but attributable to the same taxable year. Thus, 
although the student pays a final tuition bill in January, and receives 
the $100 award in June, the award can be treated as a scholarship used 
against tuition. 


Ill. LOANS 


Loans have assisted many students in financirg their educations. 
Special student-loan programs traditionally have enjoyed advantages 
over other available consumer loans. These student loans are commonly 
available on better terms and at more favorable rates than are other 
loans,® and lower credit requirements allow access to borrowers without 
current repayment ability. 

While remaining below other consumer-loan rates, interest rates for 
student loans have increased in recent years.’ At the same time, 
educational costs have increased,®* with the result that the total cost of 
debt assumed by student borrowers has grown. These economic factors 
combine to make financing education through borrowing a more ex- 
pensive alternative. In many cases, it remains a more attractive prop- 
osition than other loan forms, but the burden imposed by student 
borrowing merits increased consideration regarding both current lend- 
ing conditions and future repayment ability. Financial-aid professionals 
and students must formulate overall plans that include realistic ap- 
praisals of borrowing costs. Students should be aware that efforts to 
collect student-loan payments have increased, and student loans are 
generally not dischargeable in bankruptcy.“ Therefore, the danger of 





60. Both Stafford (Guaranteed Student) Loans and National Direct Student Loan 
Program loans are ‘‘payable 9 months after date . . . student ceases to carry . . . at least 
one-half the normal full-time academic workload, and ending 10 years and 9 months 
after such date.”’ 20 U.S.C. § 1087dd(c)(1)(A) (1988). Deferment is possible in some cases. 
Loan rates are discussed infra at note 61. 

61. Stafford Loan rates have increased in recent years, but currently remain available 
to new borrowers at the favorable rate of 8% during the first four years of repayment, 
and 10% during the remainder of the repayment period. 20 U.S.C. § 1077a (1990). 

62. See supra note 1. 

63. See, e.g., Hunter, Collecting Defaulted Student Loans: How Much Diligence is 
Due?, 9 J.C.U.L. 149 (1982); ComMENT, Skipping Out on Alma Mater: Some Problems 
Involving the Collection of Federal Student Loans, 15 CoLum. J.L. & Soc. Props. 317 
(1980); U.S. Goes to Court to Collect $1 Billion in Student Loans, 193 N.Y.L.J. 1 (1985). 

64. 11 U.S.C. § 523(a)(8) (1986). See also Comment, Elter v. Great Lakes Higher 
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over-borrowing is rea! and can thwart financial health for years to come. 
Students must evaluate the carrying costs of student loans against such 
factors as other anticipated obligations and predicted post-education 
earning capacity. A total debt of $50,000 for college and law school 
may be bearable for a potential lawyer, for example, while a similar 
obligation incurred for college and graduate philosophy degrees may 
be prohibitively expensive. In many cases, the mere availability of 
additional loan funds is not a sound reason to accept them. Students 
should consider a broader search for scholarships or awards, part-time 
employment, or even postponing education temporarily while working 
to earn funds.® 

The 1986 changes in federal income-tax law compounded the problem 
of rising loan costs. Prior to these changes, interest paid was deduct- 
ible under section 163.°’ This general rule of deductibility remains.” 
However, an important exception to this rule renders it useless to many 
student borrowers. The amended section 163 disallows the deduction 
of personal or consumer interest. The statute provides limited excep- 
tions to the disallowance,” but interest on student loans is not among 
them. Therefore, interest on student loans is a nondeductible form of 
personal interest. To ameliorate the impact of this change, a phase-in 
provision allows an increasing partial disallowance over a period of 
years.” The disallowance will fully phase-in by 1991, and no deduction 
generally will be allowed for personal interest. 

An important exception to this general rule assists many students. 
Personal mortgage iuterest on a taxpayer’s residence remains deducti- 
ble.” Thus, by borrowing against home equity and applying the funds 
to educational costs, the borrower indirectly achieves the deductibility 
of student loan interest. 

Congress apparently contemplated the usefulness of the mortgage 
exception in educational financing. When originally enacted, the ex- 
ception was limited to a taxpayer’s adjusted basis in the residence plus 





Education Corporation: State Agencies That Grant Educational Loans May Discriminate 
Against Student Bankrupits Who Default on Prior Educational Loans, 17 J.C.U.L. 261 
(1990). 

65. Postponing education may entitle students to a tax advantage because education 
costs are deductible as business expenses in some circumstances. For discussion of this 
possibility, see infra notes 91-96 and accompanying text. 

66. I.R.C. § 163(h) (1989). 

67. I.R.C. § 163(a) (1954). The principal component of student-loan payments has 
never been deductible, just as the receipt of loan proceeds is not included in gross 
income. See infra note 117. 

68. LLR.C. § 163(a) (19 

69. LR.C. § 163(h) (1989). 

70. LR.C. § 163(h)(2)(A)-{ 

71. ILR.C. § 163(d)(6) (1989). 

72. LR.C. § 163(h)(2)}(D) (1989), as explained in I.R.C. § 163(h)(3) (1989). Note that 
a ‘‘qualified residence’’ includes both a principal residence and one other selected 
residence. I.R.C. § 163(h)(4)(A) (1989). 
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amounts in excess of basis if the excess borrowing was for specified 
purposes, including educational costs.’? In 1987, Congress again amended 
section 163,74 removing both the basis limitation and the use restrictions 
for borrowed funds. Under current law,’> a taxpayer can deduct interest 
on up to $1,000,000 of acquisition indebtedness”* plus up to $100,000 
home-equity indebtedness.”’ There is no restriction on the use of funds, 
only on their source. Therefore, funds borrowed as a home-equity loan 
secured by a taxpayer’s residence would support an interest deduction 
although the student used the funds for education instead of home 
improvement. 

Deductibility of interest is only one factor to consider in evaluating 
the cost of a loan. Deductibility offers after-tax savings only to the 
extent of the highest effective tax rate.”* The taxpayer must compare 
the spread between a nondeductible student loan and a deductible 
mortgage to the taxpayer’s tax rate to determine which loan is prefer- 
able. For example, if a student borrowed $10,000 as a student loan 
with a 10% annual percentage rate, interest for one year would equal 
$1,000. Because tax law permits no interest deduction for student loans, 
both the pre-tax and after-tax interest cost of this loan would be $1,000. 
If, instead, a $10,000 home-equity loan were available at 12%, interest 
for one year would equal $1,200. In the 28% bracket, the mortgage 
interest deduction would result in a tax savings of $336. The effective 
cost of the mortgage loan after deduction would be $864. If, however, 
the interest rate on the mortgage loan were 15%, then annual interest 
payments would total $1,500, the deduction would save $420, and the 
effective interest cost would be $1,080. In such case, the after-tax cost 
of the deductible mortgage would exceed the cost of the non-deductible 
student loan. Deductibility cannot offset an interest-rate difference which 
exceeds the taxpayer’s tax rate. A certain amount of clairvoyance is 





73. I.R.C. § 163(h)(4)(A)(ii) (1989), as subsequently amended. See infra note 74 and 
accompanying text. 
74. Omnibus Budget Reconciliation Act of 1987, Pub. L. No. 100-203, § 10102(b), 
101 Stat. 1330-86 (1987). 
75. LLR.C. § 163(h)(3) (1989). 
76. I.R.C. § 163(h)(3)(B)(i) (1989) defines acquisition indebtedness as: 
any indebtedness which— 
(1) is incurred in acquiring, constructing, or substantially improving any 
qualified residence of the taxpayer, and 
(H) is secured by such residence. 
77. I.R.C. § 163(h)(3)(C)(i) (1989) defines home equity indebtedness as: 
any indebtedness (other than acquisition indebtedness) secured by a qualified 
residence to the extent the aggregate amount of such indebtedness does not 
exceed— 
()_ the fair market value of such qualified residence, reduced by 
(1) the amount of acquisition indebtedness with respect to such residence. 
78. The potential savings of interest deductibility declines for a taxpayer not in the 
highest bracket. Conversely, deductions will result in greater savings if individual tax 
rates again rise above the current 28% effective level. 
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helpful, both as to future tax rates and the possibility of change in 
substantive law.” 

Even where a home-equity loan makes economic sense, it is not 
necessarily available io all students. From a borrower’s viewpoint, the 
wisdom of encumbering a home with an additional mortgage depends 
on individual budget and the role of home equity in the taxpayer’s 
broader financial plan. In budget terms, potential borrowers should be 
aware that student-loan payments often are deferred until the comple- 
tion of education or beyond,® while increased mortgage payments will 
begin almost immediately. In planning terms, if the borrower expects 
to use home equity for other purposes, such as home improvement or 
maintenance, retirement, or the education of other family members, 
then mortgage borrowing may be unattractive despite deductibility. 
Even if attractive, sufficient equity. may not be available unless a home 
has been owned for many years or has appreciated rapidly. From a 
lender’s viewpoint, the statute’s authorization of mortgages totalling 
$1,100,000 is not synonymous with creditworthiness in that amount. 
Lenders consider factors beyond the purview of section 163, such as 
debt-to-equity ratios, current income and credit history. 

Despite these limitations, the mortgage-interest exception offers a 
valuable alternative to some students. For example, a 32-year-old who 
decides to attend graduate school ten years after completing college 
may own an appreciated home and have established good credit. Such 
a student might benefit from borrowing against home equity for edu- 
cational expenses. Few 18-year-old college freshmen are likely to be in 
this fortunate position. Nonetheless, the mortgage-interest exception is 
relevant to less established borrowers as part of a longer plan. Students 
can receive available student loans while in school and later refinance 
in the form of home-equity loans. A subsequent refinancing almost 
invariably will involve a higher interest rate. The borrower must weigh 
this disadvantage against the advantages of interest deductibility and 
lower payments associated with longer repayment periods. 

The interest-exception also may benefit parents contributing to the 
cost of their child’s education. For that matter, generous grandparents, 
godparents, or friends similarly may take advantage of the deduction. 
The absence of restrictions on the use of mortgage funds allows the 
financing of anyone’s educaiion without loss of the interest deduction. 
Of course, the repayment obligation shifts from the student to the 





79. For example, reinstatement of the deduction for interest on student loans was 
proposed almost immediate!y after this deduction was eliminated. See, e.g., S. 628, 100th 
Cong., 2d Sess. (1988), heard in Senate on March 15, 1988, which expired with no 
decision. 

80. See supra note 63. 

81. Student loans normally have longer repayment periods than do other unsecured 
consumer loans. See supra note 60. However, home-mortgage loans may extend even 
longer than student loans, typically up to thirty years. Home-equity loans in fact may be 
perpetual because they are continually renewable. 
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homeowner when a residence secures the loan. For those inclined to 
provide such assistance, the interest deduction reduces the cost of 
generosity. 


IV. EMPLOYMENT 


A taxpayer’s gross income specifically includes ‘‘compensation for 
services.’’®? There is no exception for students. Therefore, students 
theoretically may be taxed on salaries from employment. A student may 
avoid actual taxation, however, if that student earns relatively small 
amounts from a summer job or part-time employment during the school 
year. The combination of the standard deduction and personal exemp- 
tion traditionally has sheltered minor amounts of earnings in such 
circumstances. Current law entitles an unmarried independent student 
to a standard deduction of $3,250 and a personal exemption of $2,050.® 
Annual earnings less than $5,300 therefore will avoid taxation in the 
absence of any other gross income. 

The increased cost of higher education and the tax restrictions on 
traditional financing devices such as scholarships and loans may inspire 
students to earn more than $5,300 per year. For example, a college 
student able to devote fifteen hours per week as a research assistant at 
$5 per hour would earn $3,000 during a forty-week school year. Earning 
only $250 per week at a summer job for the remaining twelve weeks, 
the student would have an additional $3,000 of compensation. Even at 
these relatively low salary levels, the student still would rise above the 
tax threshold by $700. The possibility of student tax liability increases 
when unearned income is considered. For example, the restrictive 
definition of scholarship under current law™ results in the transfer of 
taxable funds to students in many circumstances. Assume that the 
student in the foregoing example not only earned a total of $6,000 from 
part-time and summer employment, but also received a $10,000 grant 
from the college. Further assume that although all expenses for the 
year totalled $15,000, qualified expenses totalled only $7,000. In this 
case, $3,000 of the grant would not qualify as a scholarship and would 
constitute gross income. The student would have a total of $9,000 gross 
income, including both earned and unearned funds. After claiming the 
standard deduction and personal exemption, the student would be left 





82. I.R.C. § 61(a)(1) (1989). 

83. The amount of the standard deduction is specified in I.R.C. § 63(c)(2) (1988) and 
the amount of the personal exemption is specified in I.R.C. § 151(d) (1988). The amount 
of each is subject tc adjustment for inflation. I.R.C. § 63(c)(4) (1989) (standard deduction) 
and I.R.C. § 151(d)(3) (1988) (personal exemption). For calculation of current standard 
deduction and personal exemption amounts, see Rev. Proc. 90-7, 1990-3 IRB 8. Amounts 
used in this text are the adjusted amounts of taxable years beginning in 1990. Note, 
however, that the full standard deduction and personal exemption amounts are not 
available in all cases, as discussed infra notes 95-105 and accompanying text. 

84. See supra notes 15-32 and accompanying text. 
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with a taxable income of $3,700 on which $555 in federal income tax 
would be due.® 

Another change in the rules governing scholarships also increased 
the potential for tax liability of students. Prior law provided an exclu- 
sion from gross income for ‘‘amounts received in exchange for services 
required of all candidates for a particular degree as a condition to 
receiving such a degree.’’** Current law repeals this exclusion and 
instead provides that gross income includes ‘‘that portion of any amount 
received which represents payment for teaching, research, or other 
services by the student required as a condition for receiving the qual- 
ified scholarship or qua!ified tuition reduction.’’®” Consider the example 
of a chemistry major who receives a $500 scholarship on condition of 
performing work as a |ab assistant for a professor for 100 hours during 
the academic year. Assume that all students must complete 100 hours 
of lab experience as a requirement for graduation, and that service as 
a lab assistant is one way to fulfill this requirement. Under prior law, 
the educational aspect of this student’s lab experience was determina- 
tive, and the receipt of $500 was incidental. Current law focuses on 
the compensatory nature of the assistantship rather than its concurrent 
educational purpose. Those granting scholarships should be aware of 
this change and, if possible, should not link scholarship funds to 
compensatory service. 

Students employed outside the university obviously have gross in- 
come when they receive paychecks for services rendered. Compensation 
is less obvious when employers grant funds to employees in the form 
of a scholarship. To the extent a payment represents compensation for 
past, present, or future services, it is not a scholarship and the student 
must include it in gross income.* The employer’s motives in awarding 
funds is always a question of fact. The employment relationship is 
sufficient to suggest a compensatory motive, however, and claims to 
the contrary have fared poorly in IRS offices and in the courts.*® Imagine 
the situation of a paralegal assistant who, having worked for a law firm 
for several years, decides to attend law school. The law firm awards 
the assistant $1,000 and expresses the hope of a return to work as a 
legal intern between law-school semesters. The payment might be a 
current bonus, a payment in recognition of past services rendered as a 
paralegal, or an advance of future salary as a legal intern. The fact that 
the law firm has no obligation to make this payment as part of the 
employee’s regular salary does not alter its compensatory nature. Thus, 





85. Calculations based on the applicable 15% rate. I.R.C. § 1(c) (1988). 

86. I.R.C. § 117(b)(1) (1954) (amended 1986). 

87. ILR.C. § 117(c) (1986). 

88. Prop. Treas. Reg. § 1.117-6(d)(2), 53 Fed. Reg. 21,688 (1988); see Bingler v. 
Johnson, 394 U.S. 741, 757-58, 89 S. Ct. 1439, 1448-49 (1969). 

89. See, e.g., Bingler v. Johnson, 394 U.S. 741, 89 S. Ct. 1439 (1968); Ehrhart v. 
Commissioner, 470 F.2d 940 (ist Cir. 1973); McDonald Jr. v. Commissioner, 52 T.C.M. 
(CCH) 386 (1969). 
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the employee has $1,000 gross income for salary received despite a 
label of scholarship, grant, or gift. 

Employment is a positive tax factor in that education expenses are 
deductible in some cases. The costs of education are normally personal 
and nondeductible.** Deduction as a business expense, however, is 
possible if education is an ordinary and necessary expense of carrying 
on a trade or business.*? Expenses are deductible if the education 
‘‘{mjaintains or improves skills required by the individual in his em- 
ployment or other trade or business,’’ or ‘‘[mJeets the express require- 
ments of the individual’s employer, or the require.nents of applicable 
law or regulations, imposed as a condition to the retention by the 
individual of an established employment relationship, status, or rate of 
compensation.’’*? However, expenses are not deductible for education 
required to meet minimum qualification requirements for a trade or 
business.” 

Applying these rules to examples, the costs of attending law school 
are not deductible because receiving a law degree is prerequisite to 
entering the business of practicing law. This is true even if the law 
student previously worked in a related position, such as accountant or 
paralegal assistant. After entering the legal profession, however, a 
practicing attorney could deduct the costs of education to improve 
skills. For example, an attorney could deduct the costs of pursuing a 
master’s degree in taxation or attending isolated courses to learn new 
legal developments. Unlike the rules of qualified scholarships, there 
is no requirement of degree candidacy for deduction of business ex- 
penses. 

Many rules control the deduction of business expenses.® For example, 
there must be a direct relationship between a taxpayer’s business and 
the education received in order to qualify for a deduction. Postponing 
education can be a financing method. Prospective students can use the 
postponement time to establish themselves in a trade or business, 
thereby raising the possibility of future deductions. Interim earnings 
also may help defray subsequent education costs. 


V. RELATED CONSEQUENCES 


The preceding discussion explains current tax rules affecting scho- 
larships, prizes, loans, and employment. Taxpayers also must consider 





90. The possibility of gift status was eliminated by the 1986 enactment of I.R.C. § 
102(c), which denies the gift exclusion to ‘‘any amount transferred by or for an employer 
to, or for the benefit of, an employee.”’ 

. See I.R.C. § 262 (1986). 

. See I.R.C. § 162 (1989). 

. Treas. Reg. §§ 1.162-5(a)(1),(2) (1967). 

. Treas. Reg. § 1.162-5(b)(2) (1967). 

. See supra note 18 and accompanying text. 

. For business expenses generally, see 1.R.C. § 162 (1989). For education costs 
specifically, see Treas. Reg. § 1.162-5 (1989); Niswander, Tax Aspects of Education: 
When Ordinary and Necessary: When Personal, 26 N.Y.U. INst. ON FED. TAX. 27 (1968). 
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the related tax impact of these rules. For example, the interplay of 
examined rules with the standard deduction and with personal and 
dependency exemptions is significant. In addition, administrative re- 
sults are noteworthy. 

The standard deduction is the allowance granted to non-itemizing 
taxpayers in lieu of certain authorized deductions.” The current stan- 
dard deduction is $3,250 for an unmarried individual or $5,450 for 
married taxpayers filing jointly.** These amounts reflect substantial 
increases over former standard deduction or zero-bracket amounts.” 
The personal exemption is an additional tax-free allowance. The 1986 
Internal Revenue Code raised the personal exemption amount to $2,000 
and provided an adjustment for inflation. As a result, the current 
personal exemption amount is $2,050.1 

Gross income is tax-free to the extent it is less than the combination 
of the standard deduction and personal exemption amounts. In many 
cases, these relatively generous allowances can offset the effects of tax 
law controlling educational financing. The legislative history of the 
1986 Internal Revenue Code suggests this possibility. In enacting the 
amended scholarship rules, Congress considered that gross income 
would result from the restricted definition of qualified scholarships. 
Congress suggested, however, that the increased standard deduction 
obviated actual tax liability.*° 

This suggestion appears naive in many cases. The combined costs of 
room, board, transportation, and other unqualified expenses may well 
exceed an unmarried student’s combined standard deduction and per- 
sonal exemption of $5,300. Thus, a student receiving a grant for all 
expenses would have taxable income beyond the offset amount. A 
student supplementing a partial grant with employment would similarly 
exceed the offset amount. 

Furthermore, the personal exemption no longer is available to all 
students. Under prior law, each taxpayer could claim a personal ex- 
emption regardless of being claimed as a dependent on the tax return 





97. I.R.C. § 63(b) (1988), the standard deduction allows for ‘‘individuals who do not 
. itemize their deductions.”’ If it is to their advantage to do so, taxpayers may forego the 
standard deduction and instead take those deductions authorized by I.R.C. § 63(d) (1988). 

98. For determination of standard deduction amounts, see supra note 82. Amounts 
for married individuals filing separately, heads of households, and defined surviving 
spouses are authorized also by I.R.C. § 63(c)(2) (1988), but are not used in the examples 
in this text. 

99. The standard deduction replaced the zero-bracket amount by the standard deduc- 
tion. For the final tax year before the effective date of the Tax Reform Act of 1986, supra 
note 3, the zero-bracket amount was $2,480 for individual taxpayers and $3,670 for 
married taxpayers filing jointly. The personal-exemption amount was $1,080. See I.R.C. 
§ 63(d) (1954) (zero-bracket amount) and I.R.C. § 151(d) (1954) (personal exemption), as 
amended. 

100. For discussion of personal-exemption amounts, see supra note 83. 
101. Id. 
102. TAx REFORM ACT BLUEBOOK, supra note 20, at 40. 
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of another.’ There was, in effect, a doubling of the exemption amount 
where a student was claimed as a dependent by parents but also had 
sufficient income to require personal filing of a tax return. Since 1986, 
a student cannot claim a personal exemption if eligible to be claimed 
as a dependent on another’s return.** Furthermore, a student claimed 
as a dependent cannot claim the full standard deduction in all cases. 
Instead, tax law now limits the student’s standard deduction to the 
greater of $500 or the amount of earned income.’® For example, a 
dependent student receiving an unqualified scholarship would be en- 
titled to no personal exemption and a standard deduction of $500. This 
student’s total tax-free allowances would amount to only $500, not the 
$5,300 suggested by the usual personal exemption and standard de- 
ductions. 

Parents contributing to their child’s education may feel justified in 
claiming a dependency exemption. The tax savings resulting from the 
claimed $2,050 exemption’ may enable parents to continue financial 
support. To claim a dependency exemption, the taxpayer must satisfy 
three conditions.” First, the dependent must be affiliated with the 
claimant in one of several enumerated capacities.‘ The parent-child 
relationship is specifically included as a qualified affiliation.*”° Second, 
the dependent must not have gross income exceeding the current 
exemption amount. Currently, a dependent cannot have more than 
$2,050 of gross income.’ Third, the claimant must furnish more than 
half of the dependent’s support.’*? Elements of support are subjective, 
but education routinely is included among them.’” 

The dependency rules present problems in many students’ cases. 
Students financing their own educations often exceed the low income 
requirements. Fortunately, a special rule waives this requirement in the 
case of a parent of ‘‘a student who has not attained the age of 24 at 
the close of such calendar year.’’’** Thus, a parent may claim a student 





103. I.R.C. § 151(a) (1954) (amended 1986). 

104. ILR.C. § 151(d)(2) (1988). Note that the disallowance applies not only if a 
dependency deduction actually is claimed by another taxpayer, but even if a deduction 
“tis allowable to another taxpayer.’’ Thus, the decision between personal exemption or 
dependency deduction is not elective. 

105. I.R.C. § 63(c)(5) (1988). 

106. I.R.C. § 151(c) (1988), authorizes the dependency exemption. The amount of the 
dependency exemption is the same as the personal-exemption amount because both are 
determined under I.R.C. § 151(d) (1988). For calculation of the I.R.C. § 151(d) amount, 
see supra note 83. 

107. These conditions are contained in I.R.C. §§ 151-152 (1989), and are discussed 
infra notes 108, 110, and 111. 

108. I.R.C. §§ 152(a)(1)-(9) (1989). 

109. I.R.C. § 152(a)(1) (1989). 

110. ILR.C. § 151(c)(1)(A) (1989). 

111. LR.C. § 152(a) (1989). 

112. See, e.g., Horne v. Commissioner, 52 T.C.M. (CCH) 572 (1969). 

113. LR.C. § 151(c)(1)(B) (1988). The rule applies only to ‘‘a child of the taxpayer,’’ 
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as a dependent even if the student receives compensation exceeding 
$2,050 during the year. Similarly, a parent may claim a student as a 
dependent even if the student receives an unqualified scholarship or a 
prize includible in the student’s gross income. 

The support requirement is not dismissed so easily. A special rule 
excludes scholarships from the support calculation’ if the dependent 
student is a child of the taxpayer.’** Consider the case of a student 
whose annual budget totals $15,000. Of this amount, the student re- 
ceives $7,000 from parents, $4,000 as a qualified scholarship, and 
$4,000 as compensation from part-time employment. The parental con- 
tribution of $7,000 does not exceed $7,500, or half of $15,000. None- 
theless, because the parents need not include the scholarship in the 
support calculation, the total recognized support is only $11,000. Be- 
cause the parents contributed more than $5,500, or half of the $11,000 
figure, they may claim their child as a dependent.*"* 

The result would be different if, instead of receiving a $4,000 schol- 
arship, the student received a student loan for the same amount. Loan 
proceeds are not gross income,’”” but they are a source of support. Tax 
law provides no exemption for loans in calculation of support. Thus, 
total support would be $15,000, of which the parents contributed less 
than one-half. In this circumstance, the dependency exemption would 
be disallowed. 

It is likely that receipt of an unqualified scholarship would result in 
a similar disallowance. The exception refers only to ‘‘scholarship’’ and 
does not differentiate between qualified and unqualified scholarships. 
This exception existed before the amendment of the scholarship rules. 
It contemplated only the definitional difficulties of prior law,’ but did 
not embrace the qualifying use restrictions. Congress did not change 
the rule excluding scholarships from support calculation when it re- 





so that supporters other than parents cannot use this exception. To qualify as a ‘‘student”’ 
for purposes of this exception, the definition of I.R.C. § 151(c)(4) (1988) requires full- 
time status for five months during the taxable year. Also note that the age restriction 
prevents parents of older students from using the exception. The exception is available 
even for nonstudents, but with a reduced age limit of nineteen years at the close of the 
calendar year in which the taxable year ends. 

114. LR.C. § 151(d) (1988). For this purpose, stepchildren are included as children. 
ILR.C. § 151(d)(1) (1988). I.R.C. § 151(d)(2) (1988) requires that the dependent child be 
a student as defined in I.R.C. § 151(c)(4) (1988), explained supra note 113. 

115. LR.C. § 152(d)(1) (1989). 

116. This conclusion assumes the other requirements of dependency exemption are 
met. See supra notes 110 and 113 and accompanying text for discussion of the gross 
income limitation. 

117. The concurrent obligation to repay prevents loan proceeds from being character- 
ized as gross income. ‘‘Gross income’’ and ‘‘support’’ are not synonymous terms. 
Amounts excluded from gross income may be applied toward support. All sources of 
support are included in the support calculation of I.R.C. § 152(a) (1989). 

118. For earlier definitional difficulties of ‘‘scholarship,’’ see supra notes 5-14 and 
accompanying text. 
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stricted the definition of scholarship. No administrative or judicial 
clarification has occurred since. General rules of statutory construction 
suggest that ‘‘scholarship’’ for support purposes should be read con- 
sistently with its current definition for gross-income purposes. There- 
fore, receipt of an unqualified scholarship would endanger a dependency 
exemption in the same way as would receipt of a student loan or 
student compensation would. 

Increased student tax liability imposes increased administrative re- 
sponsibility. For the student, the need to keep records, file a tax return, 
and pay tax is an increasingly likely result. For the educational insti- 
tution, administrative burdens also arise. The wages of students em- 
ployed by the institution are subject to withholding for income-tax 
purposes’? and must be reported as amounts paid for services.’”° The 
same is true for grant amounts requiring services, because such pay- 
ments are compensatory. Scholarships, if applied to unqualified ex- 
penses, may be gross income, even if not compensatory. Unqualified 
scholarship amounts which require no services are not subject to with- 
holding, but still are subject to reporting requirements.’21 Thus, an 
institution that transfers any funds to a student must identify and 
account for the funds in three distinct categories. Tax-exempt scholar- 
ships, taxable unearned income from unqualified scholarships, and 
taxable compensation for services are each subject to different with- 
holding and reporting requirements. 


CONCLUSION 


Students and representatives of higher educational institutions must 
be familiar with the changing tax laws. Financial-aid professionals must 
consider tax consequences as well as economic factors. Despite careful 
planning, current law results in tax liability for some students. Antic- 
ipated tax liability must be included as an additional item in each 
student’s budget or financial-aid application. Planners also must be 
aware of the unsettled nature of tax law over the past several years.'2? 
While general principles have remained largely intact, specific rules of 
inclusion, exclusion, and deduction have changed repeatedly. Continual 
awareness of this ongoing revision is necessary. Higher educational 
institutions periodically must adjust their policies and practices to 
reflect tax-law developments. 





119. I.R.C. § 3402 (1986). 

120. L.R.C. § 6051 (1988). 

121. Id. 

122. After years of relatively few changes, legislation has proliferated since 1976, 
including the following major statutes: Tax Reform Act of 1976, Pub. L. No. 94-455, 90 
Stat. 1520; Economic Recovery Tax Act of 1981, Pub. L. No. 97-34, 95 Stat. 172; Deficit 
Reduction Act of 1984, Pub. L. No. 98-369, 98 Stat. 494; Tax Reform Act of 1986, supra 
note 5; Technical and Miscellaneous Revenue Act of 1988, Pub. L. No. 100-647, 102 
Stat. 3342. 











Shifting Meanings of Academic 
Freedom: An Analysis of University of 
Pennsylvania v. EEOC 


LYNDA E. FROsT* 


INTRODUCTION 


Tenure is an important achievement in a scholar’s career. Typically, 
after years of work at a university,’ a professor is evaluated by a 
committee of peers that formulates a recommendation regarding tenure.? 
The peer-review process involves subjective evaluation of a tenure 
candidate’s work.’ Traditionally, universities have relied heavily on 
confidential peer review to facilitate tenure decisions.* Discussion and 
evaluation of the candidate’s qualifications usually are confidential to 
encourage open discussion of the candidate’s performance.’ Many uni- 
versity scholars and administrators contend that confidentiality of peer- 
review documents is essential to the integrity of the peer-review proc- 
ess.® 

In recent years, however, Title VII discrimination proceedings have 
threatened the confidentiality of peer-review documents. When the 
Equal Employment Opportunity Commission (EEOC) began hearing 
university-employment discrimination cases in 1972,’ its mandate to 





* Iowa Fellow, College of Education, University of Iowa. B.A., Amherst College, 
1983; M.Ed., Lesley College, 1986; J.D. Candidate, University of Iowa, 1991; Ph.D. 
Candidate, University of Iowa, 1992. This Case Comment earned Ms. Frost the 1990 
Donald L. Reidhaar Prize for the best article by a law student on a topic relating to legal 
issues in higher education. 

1. In this Comment, ‘‘university’’ and ‘‘college’’ are used synonymously. 

2. See generally J. McCartuy, I. LADIMER, & J. SIREFMAN, MANAGING FACULTY DISPUTES 
4-9 (1984) (describing peer review process and issue of confidentiality). 

3. Id. at 5. 

4. [T]he peer review process is essential to the very lifeblood and heartbeat of 

academic excellence and plays a most vital role in the proper and efficient 

functioning of our nation’s colleges and universities. The process of peer 
evaluation has evolved as the best and most reliable method of promoting 
academic excellence and freedom .... 
EEOC v. University of Notre Dame, 715 F.2d 331, 336 (7th Cir. 1983); see also Johnson 
v. University of Pittsburgh, 435 F. Supp. 1328, 1341 (W.D. Pa. 1977) (ad hoc committee 
conclusions crucial in tenure decisions because of large number of cases Chancellor must 
consider). 

5. J. McCartny, I. LADIMER & J. SIREFMAN, supra note 2, at 8. 

6. Some courts have arrived at the same conclusion. See EEOC v. University of 
Notre Dame, 715 F.2d at 336 (‘‘[I]t is evident that confidentiality is absolutely essential 
to the proper functioning of the faculty tenure review process.’’). 

7. In 1972, Title VII was expanded to cover educational institutions. Equal Employ- 
ment Opportunity Act of 1972, Pub. L. No. 92-261, § 3, 86 Stat. 103 (1972) (codified at 
42 U.S.C. § 2000e-1 (1988)). 
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investigate discrimination claims began to conflict with the confidential 
nature of the tenure process of many universities. As the EEOC became 
more aggressive in its search for employment discrimination, it began 
to request access to recommendations and comparative data that many 
universities considered confidential.* In several instances, universities 
refused to submit the requested documents, and the EEOC responded 
with proceedings to force compliance.® The courts reached conflicting 
resolutions in these cases.*® In an effort to resolve these conflicts, the 
Supreme Court heard University of Pennsylvania v. EEOC." 

In University of Pennsylvania v. EEOC, the Supreme Court considered 
whether confidential peer-review documents should be protected from 
discovery by the EEOC in an employment-discrimination investigation.” 
The Court held that the documents were not protected by either a 
common-law evidentiary privilege** or a first-amendment academic- 
freedom privilege.** In so concluding, the Court dismissed the Univ- 
ersity’s argument that confidentiality is essential to the tenure process 
and that peer-review documents therefore should be protected by the 
academic-freedom doctrine. The Supreme Court remanded the case to 
the district court for possible redaction or editing of certain information 
contained in the documents,’® leaving the scope of the holding un- 
clear.’” 

The Court’s analysis includes discussion of academic freedom pro- 
tecting university decisions on substantive matters,’* but it fails to 
elaborate on the implications of this analysis. Academic freedom pro- 





8. See EEOC v. University of Pittsburgh, 643 F.2d 983 (3d Cir.), cert. denied, 454 
U.S. 880, 102 S. Ct. 362 (1981) (EEOC may enforce subpoena of material regarding 
practices in other university divisions); EEOC v. University of N.M., 504 F.2d 1296 (10th 
Cir. 1974) (upholding EEOC subpoena of present and recently-terminated College of 
Engineering faculty-personnel files). 

9. See, e.g., EEOC v. Franklin and Marshall College, 775 F.2d 110 (3d Cir. 1985), 
cert. denied, 476 U.S. 1163, 106 S. Ct. 2288 (1986); EEOC v. University of Notre Dame, 
715 F.2d 331 (7th Cir. 1983); Gray v. Board of Higher Educ., 692 F.2d 901 (2d Cir. 
1982); In re Dinnan, 661 F.2d 426 (5th Cir. 1981), cert. denied, 457 U.S. 1106, 102 S. 
Ct. 2904 (1982). 

10. Some considered the documents privileged, whereas others demanded submission 
to the EEOC. See infra notes 106-20 and accompanying text. 

11. 110 S. Ct. 577, 581 (1990). 

12. Id. 

13. Id. at 585. 

14. Id. at 589. 

15. Brief for Petitioner at 14, University of Pa. v. EEOC, 110 S. Ct. 577 (1990) (No. 
88-493). 

16. University of Pa. v. EEOC, 110 S. Ct. at 581 n.2. 

17. Redaction can be considered a type of privilege, in that its practical effect is to 
exclude information from discovery and thereby limit accountability for statements made 
in the peer-review process. See infra notes 187-90 and accompanying text (considering 
the implications of redaction). 

18. See infra notes 164-68 and accompanying text (deference to university on sub- 
stantive matters). 
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motes free and open debate in academia.’* While the Court’s decision 
to release the requested information reinforces the value of free and 
open debate, the redaction of documents in practice might allow uni- 
versity officials to continue to withhold requested information.”° The 
university’s ability to withhold information regarding tenure decisions 
will likely limit scrutiny of those decisions, and would accordingly 
undercut the academic-freedom doctrine. 

This Comment examines the Supreme Court’s decision in University 
of Pennsylvania v. EEOC.?' Part I details the development of academic 
freedom, describing the historical movement of educational institutions 
from religious and legislative dominance toward independence,”? a 
movement aided by increasing judicial recognition of academic free- 
dom.”* Next, it traces the increasingly active response of courts to 
tenure-discrimination suits** and explores the development of a quali- 
fied evidentiary privilege based on academic freedom.”* Part II reviews 
the issues addressed in University of Pennsylvania v. EEOC** and the 
holding,?” analyzing the Court’s rejection of both a common-law evi- 
dentiary privilege”* and a constitutionally-based privilege.”® It concludes 
by proposing a view of academic freedom that distinguishes institu- 
tional-autonomy concerns from individual academic freedom and urges 
courts to prohibit redaction of relevant documents, because redaction 
fails to protect, and may inhibit, individual academic freedom.*° 


I. THE HISTORICAL CONTEXT: DEVELOPMENT OF THE DOCTRINE OF 
ACADEMIC FREEDOM 


A. Growing Independence of Educational Institutions 


In colonial times, the church, and to a lesser extent state legislatures, 
had a strong influence on and involvement in college administration.** 
Although in rare instances this control was challenged,** church and 
state influences generally were accepted without question until the 





19. See infra notes 180-82 and accompanying text. 

20. See infra notes 183-84 and accompanying text. 

21. 110 S. Ct. 577 (1990). 

22. See infra notes 31-48 and accompanying text. 

23. See infra notes 49-65 and accompanying text. 

24. See infra notes 66-87 and accompanying text. 

25. See infra notes 88-120 and accompanying text. 

26. See infra notes 121-42 and accompanying text. 

27. See infra notes 143-52 and accompanying text. 

28. See infra notes 153-62 and accompanying text. 

29. See infra notes 163-84 and accompanying text. 

30. See infra notes 185-92 and accompanying text. 

31. R. HOFSTADTER, ACADEMIC FREEDOM IN THE AGE OF THE COLLEGE 144-48 (1955). 

32. Id. at 264-72. Hofstadter describes an 1831 legislative attempt to unseat South 
Carolina College President Thomas Cooper because of his unpopular religious views and, 
more than 20 years later, the controversial refusal of the New York Columbia College 
trustees to approve the nomination of Wolcott Gibbs to a professorship because of his 
Unitarian faith. 
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nineteenth century.** Educators’ acceptance of the interdependence of 
educational institutions and the church was shaken in the latter half 
of the nineteenth century due in part to repercussions from the publi- 
cation of Darwin’s Origin of Species** in 1859.°° As the theory of 
evolution conflicted directly with church teaching, the teachers of 
evolution developed a more sophisticated view of their role as educa- 
tors.** This role included a tolerance of error in the pursuit of truth, 
increased acceptance of the need for scientific endeavor to transcend 
idealogy and a preference for peer review instead of administrative 
decisionmaking.°*’ 

This heightened sense of autonomy among educators led to the 
foundation ofthe American Association of University Professors (AAUP) 
in 1915.** Established by respected educators, including John Dewey,*° 
the AAUP documented ideas of academic freedom* and investigated 
unfair-treatment claims raised by professors.*1 The AAUP’s concerns 
centered on the freedom to teach and did not include individual 
freedom to learn or institutional freedom to make autonomous deci- 
sions.*? In 1940, the AAUP issued a ‘‘Statement of Principles on 
Academic Freedom and Tenure,’’** which set forth the academic-free- 





. Id. at 210. 

. C. DARWIN, ON THE ORIGIN OF SPECIES BY MEANS OF NATURAL SELECTION (1859). 

. W. METZGER, ACADEMIC FREEDOM IN THE AGE OF THE UNIVERSITY 46 (1955). 

. Id. at 89. 

. Id. at 90-92. 

. Id. at 195. 

. S. Hoox, ACADEMIC FREEDOM AND ACADEMIC ANARCHY 34 (1970). 

. AMERICAN ASSOCIATION OF UNIVERSITY PROFESSORS, POLICY DOCUMENTS & REPORTS 3- 
4 (1984) [hereinafter AAUP, Documents]. See generally ACADEMIC FREEDOM AND TENURE: 
A HANDBOOK OF THE AMERICAN ASSOCIATION OF UNIVERSITY PROFESSORS 33-104 (L. Joughin 
ed. 1969). 

41. ACADEMIC FREEDOM AND TENURE, supra note 40 at 11-39 (model case procedure). 
Interestingly, one of the first cases investigated by the AAUP’s Committee on Academic 
Freedom and Academic Tenure concerned Dr. Scott Nearing at the Wharton School of 
the University of Pennsylvania, the same school challenged by the EEOC in the case at 
issue in this Comment. See PRorEssors ON GUARD: THE First AAUP INVESTIGATIONS 129- 
77 (W. Metzger ed. 1977). 

42. S. HOOK, supra note 39, at 35. 

43. AAUP, DocumMENnTs, supra note 40, at 3-4. The portion of the statement regarding 
academic freedom reads as follows:. 

(a) The teacher is entitled to full freedom in research and in the publication of 
the results, subject to the adequate performance of his other academic duties; 
but research for pecuniary return should be based upon an understanding with 
the authorities of the institution. 

(b) The teacher is entitled to freedom in the classroom in discussing his subject, 
but he should be careful not to introduce into his teaching controversial matter 
which has no relation to his subject. Limitations of academic freedom because 
of religious or other aims of the institution should be clearly stated in writing 
at the time of the appointment. 

(c) The college or university teacher is a citizen, a member of a learned 
profession, and an officer of an educational institution. When he speaks or 
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dom doctrine developed in prior years. The statement’s ideas, however, 
were not yet explicitly incorporated into the law.“ 

As Senator Joseph McCarthy pursued ‘‘communists’’ in academia 
during the 1950s, interest in the doctrine of academic freedom in- 
creased.** The courts remained reluctant to accept the doctrine, how- 
ever, and upheld dismissals of teachers belonging to organizations 
advocating violent overthrow of the government.** Despite the AAUP’s 
advocacy,*’ the tenure process remained irregular and could not provide 
complete protection from dismissal related to philosophical and peda- 
gogical beliefs.** 


B. Judicial Recognition of the Doctrine of Academic Freedom 


The Supreme Court first referred to academic freedom in several 
loyalty-oath cases in 1952.*° These initial references, however, occurred 
outside the plurality opinion of each case.°° A majority of the Court 
first mentioned academic freedom in Sweezy v. New Hampshire,*' and 
delineated ‘‘four essential freedoms’’ of a university: the right ‘‘to 
determine for itself on academic grounds who may teach, what may be 
taught, how it shall be taught, and who may be admitted to study.’’*? 

The courts divided on how to handle the new concept of academic 
freedom in loyalty or political-affiliation cases. In some instances, they 





writes as a citizen, he should be free from institutional censorship or discipline, 
but his special position in the community imposes special obligations. As a 
man of learning and an educational officer, he should remember that the public 
may judge his profession and his institution by his utterances. Hence he should 
at all times be accurate, should exercise appropriate restraint, should show 
respect for the opinions of others, and should make every effort to indicate that 
he is not an institutional spokesman. 

44. Academic freedom was not explicitly recognized by the Supreme Court until 
Sweezy v. New Hampshire, 354 U.S. 234, 77 S. Ct. 1203 (1957). 

45. Many books on academic freedom were published at this time. See, e.g., R. 
HOFSTADTER, supra note 31; R. Kirk, ACADEMIC FREEDOM: AN Essay IN DEFINITION (1955); 
R. MAcIver, ACADEMIC FREEDOM IN Our TIME (1955); W. METZGER, supra note 35. 

46. See, e.g., Beilan v. Board of Public Educ., 357 U.S. 399, 408, 78 S. Ct. 1317, 
1323 (1958) (upholding dismissal for incompetency of teacher refusing to answer questions 
about Communist Party involvement); Adler v. Board of Educ., 342 U.S. 485, 496, 72 S. 
Ct. 380, 387 (1952) (upholding state law mandating dismissal of teachers advocating or 
belonging to an organization that advocates violent overthrow of the government). 

47. See AAUP, DOCUMENTS, supra note 40. 

48. C. BysE, TENURE IN AMERICAN HIGHER EDUCATION: PLANS, PRACTICES, AND THE LAW 
6, 41 (1959). In a 1955 in-depth survey of 80 private four-year general-program colleges 
in California, Illinois and Pennsylvania, Byse discovered that 25% of the institutions had 
no statement about their tenure-acquisition process. Furthermore, two-thirds had no 
mechanism for formal action by the faculty. 

49. See Adler, 342 U.S. 485, 72 S. Ct. 380 (1952); Wieman v. Updegraff, 344 U.S. 
183, 73 S. Ct. 215 (1952) (striking down Oklahoma loyalty-oath law). 

50. Adler, 342 U.S. at 510-11, 72 S. Ct. at 394 (Douglas, J., dissenting); Wieman, 
344 U.S. at 196-97, 73 S. Ct. at 221-22 (Frankfurter, J., concurring). 

51. 354 U.S. 234, 250, 77 S. Ct. 1203, 1211 (1957) (use of academic freedom as 
barrier to legislative inquiry). 

52. Id. at 263, 77 S. Ct. at 1218 (Frankfurter, J., concurring). 
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declared loyalty requirements unconstitutional on overbreadth grounds 
rather than on academic-freedom grounds.* In others, they required 
specific intent or knowledge of the purposes of the organization in 
question in order to uphold the loyalty requirement.** In some cases, 
however, they applied academic-freedom doctrine to strike down loyalty 
requirements.*° 

Several years after the loyalty cases, the courts considered academic 
freedom in other areas.** In the classroom, the doctrine protected 
teachers’ choice of nondisruptive pedagogical methods.*’ Academic 
freedom was also a relevant defense in cases challenging speech outside 
the classroom.** Even personal appearance has been protected by aca- 
demic freedom.* 

In recent decades, courts have given increasing weight to academic 
freedom concerns, although the exact nature of academic freedom as a 
first-amendment right remains unclear.© Keyishian v. Board of Regents* 
and Moore v. Gaston County Board of Education® approach academic 
freedom as a basic right. In Regents of University of California v. 





53. See Whitehill v. Elkins, 389 U.S. 54, 88 S. Ct. 184 (1967) (oath denying involve- 
ment in subversive activities too imprecise); Cramp v. Board of Pub. Instruction, 368 
U.S. 278, 82 S. Ct. 275 (1961) (loyalty oath too vague); Shelton v. Tucker, 364 U.S. 479, 
81 S. Ct. 247 (1960) (school may not require affadavit listing memberships in organiza- 
tions). 

54. See Elfbrandt v. Russell, 384 U.S. 11, 86 S. Ct. 1236 (1966) (striking down loyalty 
penalties without specific intent requirement). 

55. See Keyishian v. Board of Regents, 385 U.S. 589, 87 S. Ct. 675 (1967) (school 
may not require anti-communism oath); Johnson v. Branch, 364 F.2d 177 (4th Cir. 1966) 
(school may not decline to renew teacher contract because of civil rights activity). 

56. See Mason, Academic Teaching Freedom 1 NOLPE Scoot Law J. 3, 5 (1970) 
(divides academic freedom challenges into four categories: speech in the classroom, | 
speech outside the classroom, loyalty and political activity, and personal appearance). 

57. See Keefe v. Geanakos, 418 F.2d 359, 361 (1st Cir. 1969) (academic-freedom 
defense relevant for teacher dismissed for use of obscenity for educational purposes). 

58. See Pickering v. Board of Educ., 391 U.S. 563, 88 S. Ct. 1731 (1968) (teacher 
may not be dismissed for writing letter to editor critical of school board and superinten- 
dent). 

59. Lucia v. Duggan, 303 F. Supp. 112 (D. Mass. 1969) (teacher’s beard protected by 
academic freedom). But see Freeman v. Flake, 320 F. Supp. 531, 538 (D. Utah 1970) 
(extensive list of district- and appellate-court cases upholding and overturning dress code 
regulations in schools). 

60. Professor Lawrence Tribe states that while the Supreme Court has not recognized 
academic freedom as an explicit part of first-amendment doctrine, it has implicitly 
acknowledged its importance. L. TRIBE, AMERICAN CONSTITUTIONAL Law 813 (2d ed. 1988). 
The AAUP definition of academic freedom is broad enough to include components such 
as ‘full freedom in research’”’ that are not covered by the first amendment. See AAUP, 
DocuMENTS, supra note 40. 

61. 385 U.S. 589, 87 S. Ct. 675 (1967). 

62. 357 F. Supp. 1037 (W.D.N.C. 1973). 

63. Keyishian, 385 U.S. at 603, 87 S. Ct. at 683 (academic freedom is of transcendent 
value and is ‘‘a special concern of the First Amendment’’); Moore, 357 F. Supp. at 1039- 
40 (‘‘Although academic freedom is not one of the enumerated rights of the First 
Amendment, the Supreme Court has on numerous occasions emphasized that the right 
to teach, tc inquire, to evaluate and to study is fundamental to a democratic society.’’). 
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Bakke* the Supreme Court stated, ‘‘Academic freedom, though not a 
specifically enumerated constitutional right, long has been viewed as 
a special concern of the First Amendment.’’® Following these decisions, 
academic freedom became a potential means to minimize judicial in- 
terference in university affairs. 


C. Declining Judicial Deference in the Face of Discrimination in 
Tenure Decisions 


While the courts have varied in the deference they give to the 
decisions of educational institutions, this deference has never been 
absolute. In 1959, the Supreme Court wrote: 


Where First Amendment rights are asserted to bar governmental 
interrogation[,] resolution of the issue always involves a balancing 
by the courts of the competing private and public interests at stake 
... [I]nvestigatory power in this domain is not to be denied 
Congress solely because the field of education is involved.© 


In a different context, the Supreme Court in Tinker v. Des Moines 
Independent Community School District®’ stated that students do not 
‘‘shed their constitutional rights to freedom of speech or expression at 


the schoolhouse gate.’’® 

One of the individual rights protected in the educational arena is the 
fourteenth-amendment right to the equal protection of the laws. Recent 
studies indicate that discrimination does occur in the tenure process. 
In the 1960s, United States universities hired only 72% of the statisti- 
cally-expected number of female professors.” In the 1970s, the discrep- 
ancy between male and female professors widened, with proportionately 
fewer women than men given tenure.” In 1980, women constituted 
between 32% and 47% of the student body at Ivy League schools,”? yet 
constituted only between 11% and 19% of the faculty.”* A recent survey 





64. 438 U.S. 265, 98 S. Ct. 2733 (1978). 

65. Id. at 312, 98 S. Ct. at 2759. 

66. Barenblatt v. United States, 360 U.S. 109, 126, 129, 79 S. Ct. 1081, 1092, 1094 
(1959) (House Subcommittee may investigate Communist influence in education). 

67. 393 U.S. 503, 89 S. Ct. 733 (1969). 

68. Id. at 506, 89 S. Ct. at 736. 

69. See infra notes 70-74 and accompanying text. Systematic studies over long periods 
of time have not been done, but these smaller studies indicate troubling statistical 
patterns. 

70. R. SZAFRAN, UNIVERSITIES AND WOMEN FACULTY: WHY SOME ORGANIZATIONS DISCRIM- 
INATE MorE THAN OTHERS 118 (1984). 

71. In 1972, 68.5% of all men and 54.6% of all women were tenured, and in 1980 
86.2% of men and 68.0% of women were tenured, an increase of 17.7 percentage points 
for men and 13.4 percentage points for women. Astin & Snyder, A Decade of Response, 
14 CHANGE 26, 31, 59 (1982). See also A. SIMEONE, ACADEMIC WOMEN: WORKING TOWARDS 
EQUALITY 34 (1987). 

72. Excluding Columbia University, which in 1980 was 100% male. 

73. J. FARLEY, ACADEMIC WOMEN AND EMPLOYMENT DISCRIMINATION 8 (1982). 
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of faculty women protesting sex discrimination revealed that 28% of 
those women identified denial of tenure as a sex-discrimination prob- 
lem.”* 

Court challenges of racial and sexual discrimination in the tenure 
process are a recent phenomenon.” Some courts set an extremely 
deferential standard when examining tenure decisions and are reluctant 
to interfere with educational decisions.” Under such a deferential 
standard, disparate impact of decisions would not be enough to neces- 
sitate court interference; discriminatory intent would be required. In 
the context of tenure decisions, demographic imbalance in tenure awards 
would not justify judicial involvement absent clear discriminatory mo- 
tives.”’ 

In the late 1970s, judicial deference to the decisions of educational 
institutions weakened. In Sweeny v. Keene State College,” the First 
Circuit stated: 


[Pjarticularly in a college or university setting, where the level of 
sophistication is likely to be much higher than in other employ- 
ment situations, direct evidence of sex discrimination will rarely 
be available .... [W]e caution against permitting judicial defer- 
ence to result in judicial abdication of a responsibility entrusted 


to the courts by Congress.” 





74. A. THEODORE, THE CAMPUS TROUBLEMAKERS: ACADEMIC WOMEN IN PROTEST 45 (1986). 

75. One author estimates that faculty lawsuits regarding hiring, promotion, tenure 
leave, salary, and benefits increased 500% from 1946 to 1976. Yurko, Judicial Recognition 
of Academic Collective Interests: A New Approach to Faculty Title VII Litigation, 60 
Boston U.L. REv. 473, 522 (1980). Prior to the expansion of Title VII to the educational 
arena in 1972, discrimination suits had to be brought under 42 U.S.C. §§ 1981, 1983, 
or 1985. Challenges under these provisions are more difficult than under Title VII, as 
the plaintiff has to bear a heavier burden of establishing direct proof of discriminatory 
intent. Gray v. Board of Higher Educ., 692 F.2d 901, 905 (2d Cir. 1982). For a description 
of the plaintiff's burden under Title VII, see infra note 113. 

76. Faro v. New York Univ., 502 F.2d 1229, 1231-32 (2d Cir. 1974) (‘‘Of all the 
fields, which the federal courts should hesitate to invade and take over, education and 
faculty appointments at a University level are probably the least suited for federal court 
supervision.’’). It is unclear why the court felt this area was more complicated than other 
areas in which it intervenes. See also Goss v. Lopez, 419 U.S. 565, 95 S. Ct. 729 (1975) 
(Court will review student-dismissal decisions only to see if school personnel used 
professional judgment). 

77. See Johnson v. University of Pittsburgh, 435 F. Supp. 1328, 1357 (W.D. Pa. 1977) 
(court should look for good faith and seek to determine if discrimination was actually a 
factor in tenure decision); Labat v. Board of Higher Educ., 401 F. Supp. 753, 757 
(S.D.N.Y. 1975) (tenure granted to 72% of white professors and 55% of African-American 
professors does not merit judicial interference). See generally G. GUNTHER, CONSTITUTIONAL 
Law 687-712 (1985) (discussing intent requirement). 

78. 569 F.2d 169 (ist Cir. 1978) (lower court’s finding of sex discrimination upheld 
as not clearly erroneous). 

79. Id. at 175-76. 
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Other courts noted Congress’ intention to encourage judicial scrutiny 
in amending Title VII of the Civil Rights Act of 1964° in 1972* to 
include educational institutions.*? By 1980, judicial deference to uni- 
versities had weakened so much that, for the first time, a court overruled 
an administrative decision in a Title VII case regarding tenure.* 

As the courts <began to exercise less deference toward the decisions 
of educational institutions, the EEOC‘became more aggressive in re- 
questing university documents to investigate employment-discrimina- 
tion claims.** Whereas courts formerly used the idiosyncratic nature of 
tenure decisions to avoid involvement in tenure cases, they now on 
occasion used the same reasoning to support extensive requests for 
documents.®* Refusing the EEOC’s requests, universities claimed the 
information was protected by a qualified academic-freedom privilege 
rooted in the first essential freedom delineated in Sweezy, the freedom 
‘‘to determine for itself on academic grounds who may teach.’’®” 


D. Academic Freedom and Judicial Deference 


1. Academic Freedom as a Qualified Evidentiary Privilege 


The courts responded to the universities’ novel use of the academic- 
freedom doctrine by considering whether a qualified evidentiary priv- 





80. Pub. L. No. 88-352, § 702, 78 Stat. 241, 255 (1964) (codified at 42 U.S.C. §§ 
2000e to 2000e-17 (1988)). 

81. Equal Employment Opportunity Act of 1972, Pub. L. No. 92-261, § 3, 86 Stat. 
103 (1972) (codified at 42 U.S.C. § 2000e-1 (1988)). 

82. See Davis v. Weidner, 596 F.2d 726, 731 (7th Cir. 1979) (Congress did not intend 
the courts to take a deferential approach, which would essentially make universities 
immune to Title VII requirements); Powell v. Syracuse Univ., 580 F.2d 1150, 1154 (2d 
Cir.), cert. denied, 439 U.S. 984, 99 S. Ct. 576 (1978) (Congress instructed courts to 
intervene in university affairs when they find evidence of bias). 

83. Kunda v. Muhlenberg College, 621 F.2d 532 (3d Cir. 1980). It is often impractical 
to hold a new, nondiscriminatory tenure hearing years after the initial decision, leaving 
court-ordered tenure as the only reasonable remedy. Brown v. Trustees of Boston Univ., 
891 F.2d 337, 360 (ist Cir. 1989), cert. denied, 110 S. Ct. 3217 (1990). Recently courts 
also have ordered the promotion of a tenured associate professor to full professor. See, 
e.g., Bennun v. Rutgers, 737 F. Supp. 1393 (D.N.J. 1990); Jew v. University of Iowa, 749 
F. Supp. 955 (S.D. Iowa 1990). 

84. See supra note 8. 

85. See Namenwirth v. Board of Regents of the Univ. of Wis., 769 F.2d 1235, 1240- 
41 (7th Cir. 1985), cert. denied, 474 U.S. 1061, 106 S. Ct. 807 (1986) (‘‘Comparisons 
may be more difficult in the case of professional and academic employment decisions, 
but they may be essential to a determination of discrimination; and where they are and 
where the evidence is available, they must be made.’’); Sobel v. Yeshiva Univ., 477 F. 
Supp. 1161, 1167 (S.D.N.Y. 1979) (‘‘[T]he court believes it to be difficult to evaluate the 
intent and effect of faculty appointment and promotion decisions on an individual basis, 
absent the submission of extensive comparative material.’’). 

86. See, e.g., EEOC v. Franklin and Marshall College, 775 F.2d 110, 113 (3d Cir. 
1985), cert. denied, 476 U.S. 1163, 106 S. Ct. 2288 (1986); EEOC v. University of Notre 
Dame, 715 F.2d 331, 333 (7th Cir. 1983); Gray v. Board of Higher Educ., 692 F.2d 901, 
903 (2d Cir. 1982); In re Dinnan, 661 F.2d 426, 427 (5th Cir. 1981), cert. denied, 457 
U.S. 1106, 102 S. Ct. 2904 (1982). 

87. Sweezy v. New Hampshire, 354 U.S. 234, 263, 77 S. Ct. 1203, 1218 (1967). 
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ilege protects peer-review documents from EEOC discovery. The Federal 
Rules of Evidence mandate that any proposed evidentiary privilege be 
analyzed in terms of four sources: federal statutes, Supreme Court rules, 
common-law principles, and constitutional principles.** No federal sta- 
tutes address the legitimacy of a qualified privilege of academic free- 
dom. There are, however, relevant Supreme Court rules,*° common-law 
principles,” and constitutional principles.” 

Pertinent Supreme Court rules are included in the Federal Rules of 
Civil Procedure. Federal discovery rules are quite lenient, allowing 
parties access to any matter relevant to the action.*? Only privileged 
materials are exempt from discovery.** While a proposed Federal Rule 
of Evidence” listed eight specific privileges,** that Rule was never 
enacted and the courts instead have the discretion to recognize new 
privileges as needed.” 

Under common-law principles, courts generally consider four factors 
in deciding whether to recognize a privilege.*’ The potentially protected 
material must have been communicated with the understanding of 
future confidentiality and that confidentiality must be necessary to 
maintain the relationship between the parties involved. Furthermore, 
the relationship must be one that society values and disclosure must 
cause injury to that relationship that outweighs the benefit to the 





88. Fep. R. Evip. 501. 

89. See infra notes 92-96 and accompanying text. 

90. See infra notes 97-103 and accompanying text. 

91. See infra notes 104-05 and accompanying text. 

92. See Feb. R. Civ. P. 26(b)(1) (‘‘Parties may obtain discovery regarding any matter, 
not privileged, which is relevant to the subject matter involved in the pending ac- 
tion. .. .’’). 

93. Id. 

94. In the 1960s, in response to a need for uniform rules of evidence, the Supreme 
Court appointed a committee that eventually approved and sent to Congress a set of 
proposed Federal Rules of Evidence in 1972. See Special Committee on Evidence of the 
Judicial Conference of the United States, Preliminary Study of the Advisability and 
Feasibility of Developing Uniform Rules of Evidence for the Federal Courts, 30 F.R.D. 
79, 114-17 (1961). 

95. Proposed Frp. R. Evip. 502-10 (never enacted) (documented at 56 F.R.D. 183, 
230-58 (1972)). The privileges were: lawyer-client, psychotherapist-patient, husband-wife, 
priest-penitent, political vote, trade secrets, secrets of state and other official information, 
and identity of informer. 

96. Fep. R. Civ. P. 26(c) provides that a court may ‘‘make any order which justice 
requires to protect a party or person from annoyance, embarrassment, oppression, or 
undue burden or expense.”” The purpose of the Rule is to prevent harassment by the 
party seeking discovery. See Keyes v. Lenoir Rhyne College, 552 F.2d 579 (4th Cir.), 
cert. denied, 434 U.S. 904, 98 S. Ct. 300 (1977) (faculty records not protected under 
Fep. R. Civ. P. 26(c), since discovery not ‘‘abusive,’’ ‘“‘burdensome,’’ or ‘‘oppressive’’). 

97. 8 J. WIGMORE, EVIDENCE IN TRIALS OF COMMON Law, § 2285 (McNaughton rev. ed. 
1961). For a related analysis describing three factors necessary to recognize a common- 
law privilege, see Comment, Preventing Unnecessary Intrusions on University Autonomy: 
A Proposed Academic Freedom Privilege, 69 Caur. L. REv. 1538 (1981). 

98. J. WiGMoRE, supra note 97, at § 2285. 
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community.*® Proponents favoring an academic-freedom privilege under 
common-law principles have compared academic freedom to executive 
privilege,’ newspaper-informant privilege,’ and medical peer-review 
privilege,’°? among others.’ 

Finally, educational institutions have used the constitutional princi- 
ple of academic freedom to claim an evidentiary privilege..* They 
argue that confidentiality is essential to an effective peer-review process, 
by which most universities exercise their freedom to determine who 
may teach.*® They urge a privilege rooted in the first-amendment 
protection of the free exchange of ideas. 


2. Judicial Responses to Academic Freedom as a Qualified 
Evidentiary Privilege 

The courts have had three responses to claims of qualified academic- 
freedom privilege. The most sympathetic response to the privilege 
argument was that of the Seventh Circuit in EEOC v. University of 
Notre Dame.’ In that case, the EEOC investigated a claim of racial 
discrimination in the granting of tenure in the Economics Department. 
The EEOC requested and was denied access to the personnel files of 
the complainant and other teaching personnel in the Economics De- 
partment.” The court held that the materials were protected by a 
‘‘qualified academic freedom privilege protecting academic institutions 
against the disclosure of the names and identities of persons partici- 
pating in the peer review process.’’* Because it found the privilege 
qualified, the court balanced it against the needs of the party requesting 
disclosure, finding that the party requesting disclosure could defeat the 
privilege if it showed a ‘‘particularized need’’ or ‘‘‘compelling neces- 
sity’ for the specific information requested.’ In this case, the EEOC 
was not able to meet that heavy burden. 





99. Id. See also infra notes 156-59 and accompanying text (application of Wigmore’s 
elements to academic-freedom claim). 

100. University of Pa. v. EEOC, 110 S. Ct. 577, 585 (1990); Comment, supra note 97, 
at 1559, 

101. Note, A Qualified Academic Freedom Privilege in Employment Litigation: Pro- 
tecting Higher Education or Shielding Discrimination?, 40 VAND. L. REV. 1397, 1415-18 
(1987). 

102. Mobilia, The Academic Freedom Privilege: A Sword or a Shield?, 9 Vt. L. REv. 
43, 60-63 (1984). 

103. In In re Dinnan, 661 F.2d 426, 428-29 (5th Cir. 1981), cert. denied, 457 U.S. 
110, 102 S. Ct. 2904 (1982), the Fifth Circuit considered and rejected analogies to 
privilege against self-incrimination, attorney-client privilege, priest-penitent privilege, 
spousal privilege, physician-patient privilege, and work product privilege. See infra notes 
157-62 and accompanying text for a critique of various analogies. 

104. See supra note 86. 

105. See Gray v. Board of Higher Educ., 692 F.2d 901, 903 (2d Cir. 1982). 

106. 715 F.2d 331 (7th Cir. 1983). 

107. Id. at 333. 

108. Id. at 337. 

109. Id. at 338 (emphasis in original) (quoting Douglas Oil Co. v. Petrol Stops 
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A second response to claims of an academic-freedom privilege has 
been to apply a balancing test without explicitly acknowledging the 
existence of an academic-freedom privilege.**° In Gray v. Board of 
Higher Education,’ an African-American professor, denied tenure with- 
out a stated reason, sought to discover the votes of two tenure-committee 
members.'!? The Second Circuit weighed whether the plaintiff had ‘‘a 
fair opportunity to uncover evidence necessary to establish a prima 
facie case of discrimination.’’*** The Second Circuit distinguished this 
case from cases in which the university has provided a reason for the 
denial of tenure,’** implying that in such cases the discovery would be 
more limited. The Gray balancing test uses a ‘‘fair opportunity’’ stan- 
dard that is less stringent than the ‘‘particularized need”’ test used by 
courts that recognize a qualified academic-freedom privilege. 

The third response to a proposed academic-freedom privilege has 
been outright rejection.’ The Fifth Circuit took this approach in In re 





Northwest, 441 U.S. 211, 222-23, 99 S. Ct. 1667, 1674-75 (1979)); see also Jackson v. 
Harvard Univ., 111 F.R.D. 472 (D. Mass. 1986) (‘‘particularized need’’ standard mandated 
redaction of documents). 

110. Gray v. Board of Higher Educ., 692 F.2d 901, 907 (2d Cir. 1982); Lynn v. Regents 
of Univ. of Cal., 656 F.2d 1337, 1347-48 (Sth Cir. 1981), cert. denied, 459 U.S. 823, 103 
S. Ct. 53 (1982); Keyes v. Lenoir Rhyne College, 552 F.2d 579, 581 (4th Cir.), cert. 
denied, 434 U.S. 904, 98 S. Ct. 300 (1977). 

111. 692 F.2d 901 (2d Cir. 1982). 

112. Gray, 692 F.2d at 903. 

113. Id. at 908; see also Rollins v. Farris, 108 F.R.D. 714, 719 (E.D. Ark. 1985) (tenure 
files discoverable when needed for proof of discriminatory intent). In Gray, a suit brought 
under 42 U.S.C. §§ 1981, 1983 and 1985, a showing of discriminatory intent was 
necessary. If this had been a Title VII case, the plaintiffs burden would have been less. 
For Title VII cases involving professional jobs, including tenure cases, the courts use the 
disparate-treatment test from McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 
1817 (1973). This test was applied to higher education in Board of Trustees v. Sweeney, 
439 U.S. 24, 99 S. Ct. 295 (1978). Under the disparate-treatment test, plaintiffs must 
show that they are members of a disadvantaged class, that they applied for a job for 
which they were qualified, were rejected despite their qualifications, and the defendant 
hired or promoted an applicant with the plaintiff’s qualifications. This test has been 
supplemented by Price Waterhouse v. Hopkins, 490 U.S. 228, 109 S. Ct. 1775 (1989), 
which holds that if a plaintiff shows that the defendant had an impermissible motive, 
the burden shifts to the defendant to prove by a preponderance of the evidence that the 
employment decision would have been the same without the illegitimate motive. For an 
argument that courts tend to apply more relaxed standards against discrimination in 
professional jobs, see Bartholet, Application of Title VII to Jobs in High Places, 95 Harv. 
L. REv. 945 (1982). 

114. Gray v. Board of Higher Educ., 692 F.2d 901, 907 (2d Cir. 1982). See also 
Zaustinsky v. University of Cal., 96 F.R.D. 622 (N.D. Cal. 1983), aff'd without opinion, 
782 F.2d 1055 (Sth Cir. 1985) (plaintiff granted access only to documents relevant to 
university’s stated reason of denial of promotion). 

115. See EEOC v. Franklin and Marshall College, 775 F.2d 110 (3d Cir. 1985), cert. 
denied, 476 U.S. 1163, 106 S. Ct. 2288 (1986); In re Dinnan, 661 F.2d 426 (5th Cir. 
1981), cert. denied, 457 U.S. 1106, 102 S. Ct. 2904 (1982). Some courts have rejected 
the academic privilege, yet protect the material for other reasons. See Kahn v. Superior 
Court, 233 Cal. Rptr. 662, 188 Cal. App. 3d 752 (1987) (protecting confidential peer- 
review files under the California constitution’s right to privacy). 
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Dinnan,’* incarcerating a professor for contempt of court when he 
refused to disclose his vote in a tenure hearing.’”” The court stated that 
‘‘[t]his result is required on the basis of fundamental principles of law 
and sound public policy.’’*** The Third Circuit also rejected a qualified 
academic-freedom privilege in EEOC v. Franklin and Marshall Col- 
lege.**® The Third Circuit stressed that discovery extends not only to 
material relevant to the specific issue at trial, but to all material relevant 
to a discrimination charge against the college.’”° This is a more liberal 
approach to discovery than either of the balancing tests. 


Il. THE CONTEMPORARY CONTEXT: University of Pennsylvania v. EEOC 


A. Facts of the Case 


The varying responses to the claim of qualified academic-freedom 
privilege led the Supreme Court to hear University of Pennsylvania v. 
EEOC.’: Rosalie Tung, an associate professor at the Wharton School of 
Business, filed a claim after she was denied tenure.’?? She accused the 
department chairperson of sexual harassment and alleged that tenure 
was denied because of her race,’”* sex and national origin.’7* The EEOC 
began investigating the allegations and requested documents from the 
University, including Tung’s tenure file and the files of five male 
colleagues who received tenure at the same time.’** The University 
withheld a portion of all files and requested that the EEOC modify its 
subpoena.'?° The EEOC refused the request and, when the University 
failed to deliver the documents, successfully pursued an enforcement 
order in the United States District Court for the Eastern District of 
Pennsylvania.’?” The Supreme Court later granted certiorari on the issue 
of whether any privilege protected the tenure files.12* 





116. 661 F.2d 426 (5th Cir. 1981), cert. denied, 457 U.S. 1106, 102 S. Ct. 2904 (1982). 

117. Id. at 427. 

118. Id. 

119. 775 F.2d 110 (3d Cir. 1985), cert. denied, 476 U.S. 1163, 106 S. Ct. 2288 (1986). 

120. Id. at 115. 

121. 110 S. Ct. 577, 581 (1990). 

122. Id. at 580. 

123. Tung is an Asian-American. Id. 

124. Id. 

125. Id. 

126. Id. 

127. Id. at 581. The University appealed, but lost. Id. See EEOC v. University of Pa., 
850 F.2d 969 (3d Cir. 1988), aff'd, 110 S. Ct. 577 (1990). 

128. Brief for the Respondent at 1, 110 S. Ct. 577 (1990) (No. 88-493). The history of 
this process is a bit convoluted. On December 12, 1988 the Supreme Court granted 
certiorari limited to the second question on the petition. This question asked whether a 
district court may retain jurisdiction by determining that the prior filing of the suit in a 
different district is an improper choice of forum. On April 7, 1989, eleven days before 
the scheduled oral arguments, the Court amended its order to grant certiorari limited to 
the first question of whether the tenure files were protected by any kind of privilege. No 
explanation was given for the change. A simple recording or typographical error would 
seem to be the most reasonable explanation. 
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The University argued for a case-by-case balancing of a qualified 
academic-freedom privilege against the claimant’s interest in disclo- 
sure.’?° It asserted that disclosure of peer-review documents without a 
showing of a specific reason for the disclosure would violate the 
University’s first-amendment and qualified academic-freedom privi- 
leges.** Further, the University argued that the EEOC’s right to sub- 
poena should be construed narrowly, so as to avoid a constitutional 
question.**’ Finally, the University argued that disclosure on demand 
is not narrowly tailored to aid a compelling state interest, and thus is 
unconstitutional. *%? 

The EEOC responded that it needed access to tenure-review materials 
to fulfill its congressional mandate to investigate discrimination in 
higher education.*** It argued that a balancing test is not permitted 
under Title VII,*** as evidenced by the plain language of the statute, 
its legislative history,** and the principle that Title VII should be 
interpreted so as to avoid constitutional questions.**” The EEOC also 
claimed that its subpoena of tenure materials was constitutional because 
it did not affect the University’s academic freedom,’ did not hinder 
the faculty selection process,"*° and was substantially related to the 
compelling interest of eliminating discrimination in higher education.” 
Further, the EEOC argued that a privilege for tenure materials would 


limit its ability to fulfill its statutory role under Title VII. Finally, it 
contended that no common-law privilege exists.’ 


B. The Court’s Holding 


In a unanimous decision, the Supreme Court found neither a common- 
law nor a first-amendment academic-freedom privilege for tenure-review 





129. Brief for the Petitioner at 14, 110 S. Ct. 577 (1990) (No. 88-493). 

130. Id. at 15. 

131. Id. at 37. 

132. Id. at 44. 

133. Brief for the Respondent at 8, 110 S. Ct. 577 (1990) (No. 88-493). 

134. Id. at 20. 

135. Id. Title VII gives the EEOC ‘‘access to ... any evidence of any person being 
investigated.’’ Section 709(a) of Title VII, 42 U.S.C. § 2000e-8(a) (emphasis added). 

136. Brief for Respondent at 23. The Senate twice defeated, by votes of 55-25 and 70- 
15, amendments proposing the continuation of an exemption for educational institutions 
from the requirements of Title VII. 188 Conc. Rec. 864, 4919 (1972) (Amendments 815 
and 844). 

137. Brief for the Respondent at 24. DeBartolo Corp. v. Florida Gulf Coast Bldg. and 
Constr. Trades Council, 485 U.S. 568, 575, 108 S. Ct. 1392, 1397 (1988); see Public 
Citizen v. Department of Justice, 109 S. Ct. 2558, 2572-73 (1989). 

138. Brief for the Respondent at 26. 

139. Id. at 29. 

140. Id. at 36. 

141. Id. at 42. 

142. Id. at 44. 
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materials.*** In considering the common-law-privilege claim, the Court 
placed great weight on Congress’ apparent intent in removing the 
exemption for educational institutions under Title VII.*** Because Title 
VII gives the EEOC access to all evidence relevant to the claim being 
investigated,’** the elimination of the exemption subjects universities 
to the same relevance test as other employers, that of EEOC v. Shell 
Oil Co.1** The Court stated that anything more than the congressionally- 
mandated standard of relevance would be a substantial obstacle to 
remedying alleged discrimination, since ‘‘if there is a ‘smoking gun’ 
to be found that demonstrates discrimination in tenure decisions, it is 
likely to be tucked away in peer review files.’’'*’ 

The Court found the University’s academic-freedom argument unper- 
suasive.*** It distinguished the present case from the academic-freedom 
cases mentioned by the University because those cases addressed the 
‘content of the speech engaged in by the university or those affiliated 
with it,’’*° or ‘‘involved direct infringements on the asserted right to 
‘determine for itself on academic grounds who may teach’.’’*° The 
Court concluded that because the University was really asking for ‘‘an 
expanded right of academic freedom,’’*** discovery would not conflict 
with any existing constitutional right.*5? 


C. Analysis of the Decision 


1. Rejection of a Common-Law Evidentiary Privilege 


In analyzing the Court’s reasoning in University of Pennsylvania, it 
is helpful to return to the four sources of support for the creation of 





143. University of Pa. v. EEOC, 110 S. Ct. 577, 585, 589 (1990). 

144. Id. at 582-83. It interpreted the extension of Title VII as ‘‘Congress’ considered 
response to the widespread and compelling problem of invidious discrimination in 
educational institutions.’’ Id. at 582. 

145. Id. at 583. The pertinent part of Title VII reads: 

[T]he Commission or its designated representative shall at all reasonable times 
have access to, for the purposes of examination, and the right to copy any 
evidence of any person being investigated . . . that related to unlawful employ- 
ment practices covered by [the Act] and is relevant to the charge under 
investigation. 

42 U.S.C. § 2000e-8(a). 

146. [W]hen a court is asked to enforce a Commission subpoena, its responsibility 
is to ‘‘satisfy itself that the charge is valid and that the material requested is 
‘relevant’ to the charge ... and more generally to assess any contentions by 
the employer that the demand for information is too indefinite or has been 
made for an illegitimate purpose.’’ It is not then to determine ‘‘whether the 
charge of discrimination is ‘well founded’ or ‘verifiable’’’ 

University of Pa., 110 S. Ct. at 583 (quoting EEOC v. Shell Oil Co., 466 U.S. 54, 72 
n.26, 104 S. Ct. 1621, 1632 n.26 (1984)). 

147. Id. at 584. 

148. Id. at 586. The Court states that the ‘‘petitioner’s reliance on the so-called 
academic freedom cases is somewhat misplaced.’’ Id. 

149. Id. (emphasis in original). 

150. Id. (emphasis in original). 

151. University of Pa., 110 S. Ct. at 587 (emphasis in original). 

152. Id. 
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an evidentiary privilege set out by the Federal Rules of Evidence: 
federal statutes, Supreme Court rules, common-law principles, and 
constitutional principles.*** The Court did not mention federal statutes 
ur Supreme Court rules affecting academic freedom. Indeed, no federal 
statute addresses academic freedom, and there is no established evi- 
dentiary privilege to shield universities from tenure-review disclo- 
sure.*** 

The Court, however, addressed common-law principles affecting a 
new privilege.**> Wigmore describes four basic conditions necessary to 
establish a privilege: 


(1) The communications must originate in a confidence that they 
will not be disclosed. 

(2) This element of confidentiality must be essential to the full 
and satisfactory maintenance of the relation between the parties. 
(3) The relation must be one which in the opinion of the com- 
munity ought to be sedulously fostered. 

(4) The injury that would inure to the relation by the disclosure 
of the communications must be greater than the benefit thereby 
gained for the correct disposal of litigation.*** 


The Court considered and rejected analogies to the privilege granted 


presidential communications and grand-jury proceedings.’ It rejected 
the analogies because of Wigmore’s factors (2) and (4). The Court 
expressed doubt that confidentiality is essential to the tenure process, 
observing that ‘‘confidentiality is not the norm in all peer review 
systems. . . . Not all academics will hesitate to stand up and be counted 
when they evaluate their peers.’’*** As for the injury of disclosure, the 
injury to the University was less important than the public-policy 
benefits enjoyed by the claimant.** Thus, the Court determined that 
there was no common-law academic-freedom privilege in this case. 
Attempted analogies to other common-law privileges arguably fail for 
similar reasons. The academic-freedom privilege is not analogous to a 
newspaper-informant privilege’*® because confidentiality often is essen- 
tial to preserve the informant’s employment or daily routine and dis- 
closure might have a chilling effect on informants, contrary to the 
public’s interest in the truth. In contrast, the tenure process need not 
be confidential and disclosure may serve the public interest. Nor is 





153. Fep. R. Evip. 501. See supra notes 88-105 and accompanying text. 

154. See J. WiGMORE, supra note 97, at §§ 2192, 2285-86. 

155. University of Pa., 110 S. Ct. at 582. 

156. J. WiGMORE, supra note 97, at § 2285 (emphasis in original). 

157. University of Pa., 110 S. Ct. at 585. 

158. Id. at 588. 

159. ‘‘[T]he costs associated with ‘racial and sexual discrimination in institutions of 
higher ‘earning are very substantial.’’ Id. at 584. 

160. Comment, supra note 97, at 1563-67. 
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academic privilege analogous to the medical peer-review privilege,’ 
which is designed to protect public health and safety by minimizing 
dissension on medical teams. Dissension is a healthy part of academic 
interchange, and no significant public interest is compromised by 
disclosure of the tenure-review process.’ 


2. Rejection of a Constitutionally-Based Privilege 


The most significant part of the Court’s analysis was the rejection of 
a constitutionally-based academic-freedom privilege.*** The Court de- 
scribed academic freedom as protection against direct content-based 
infringements, such as evaluation of the quality of a tenure candidate’s 
scholarly publications.‘** The Court appears to have distinguished be- 
tween actions directed toward procedural and substantive matters.’ 
Even proponents of an academic-freedom privilege speak positively of 
judicial interference to ensure procedural fairness. While the courts 
are careful not to interfere in substantive matters, they will get involved 
in procedural matters.’*” The courts characterize educational institutions 





161. Although a medical peer-review privilege has no constitutional support, some 
states recognize it by statute. See, e.g., Conn. GEN. STAT. ANN § 38-19(e) (West 1987) 
(medical review committee deliberations and findings are confidential); Ky. Rev. Star. 
ANN. § 311.377(2) (Michie 1990) (professional review committee documents are confi- 
dential and privileged). 

162. See Ott v. St. Luke Hospital, 522 F. Supp. 706, 711 (E.D. Ky. 1981). See also 
Mobilia, supra note 103. It could be argued that the need for a medical peer-review 
privilege is stronger than the need for an academic privilege because harmonious relations 
fostered by confidentiality are essential for a medical team whose effectiveness is threat- 
ened by dissent, and the loss of faith in the medical profession is a greater injury to the 
public than the benefit received by the claimant. Even so, the court still held that the 
claimant’s need for information outweighs such a privilege. Ott, 522 F. Supp. at 711. 

163. University of Pa., 110 S. Ct. at 585-88. 

164. Id. at 586. 

165. Jurisprude Lon Fuller’s eight components of the internal (procedural) morality of 
a legal system seem to coincide with many of the concerns of the courts in employment 
discrimination cases involving tenure. Eight features that compromise a system of law: 

[(1)] a failure to achieve rules at all, so that every issue must be decided on an 
ad hoc basis[;] . . . (2) a failure to publicize, or at least to make available to 
the affected party, the rules he is expected to observe; (3) the abuse of retroactive 
legislation, which not only cannot itself guide action, but undercuts the integrity 
of rules prospective in effect, since it puts them under the threat of retrospective 
change; (4) a failure to make rules understandable; (5) the enactment of contra- 
dictory rules or (6) rules that require conduct beyond the powers of the affected 
party; (7) introducing such frequent changes in the rules that the subject cannot 
orient his action by them; and, finally, (8) a failure of congruence between the 
rules as announced and their actual administration. 
L. FULLER, THE MORALITY OF LAW 39 (1964). 

166. Comment, supra note 97, at 1552 (referring to ‘‘procedural safeguards of the 
formal system, [which] has been designed to maximize accuracy and fairness’’). 

167. See Rollins v. Farris, 108 F.R.D. 714, 719 (E.D. Ark. 1985) (emphasizing univ- 
ersity’s freedom to determine who may teach is restricted to decisions made ‘‘on academic 
grounds,’’ and stating that university’s right to make own decisions ends when discrim- 
ination is involved). 





346 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 17, No. 3 


as places where judicial scrutiny of institutional procedures is especially 
appropriate, given the task of the schools to educate students for 
citizenship.’ 

The procedural/substantive distinction, however, does not suffice to 
explain all aspects of the academic-freedom doctrine. At times the 
distinction between the two can be blurred. For example, does com- 
paring a plaintiff’s personnel file to colleagues’ files to determine if 
discrimination occurred constitute substantive involvement inappropri- 
ate for a court or an acceptable monitoring of established procedures? 
In some instances, substantive concerns might be described more ac- 
curately as individual interests, while procedural concerns could be 
construed as institutional processes.’ In the example above, exami- 
nation of personnel files involves institutional processes rather than 
individual academic-freedom interests. 


3. Critique of the Decision 


In University of Pennsylvania v. EEOC, the Supreme Court failed to 
look at the possible division of the academic freedom doctrine into 
individual and institutional branches.’”° This conceptual division might 
have clarified several aspects of the doctrine and thus made the conflict 


between individual and institutional academic freedom more compre- 
hensible. The Supreme Court’s description of various freedoms, includ- 
ing ‘‘the freedom of the entire university community,’’ as needed to 
make ‘‘the express guarantees [of the first amendment] fully 
meaningful’’!”: conceals this tension. It is misleading to interpret insti- 
tutional and individual academic-freedom rights as supported by the 
same public policy. The Court’s view exaggerates the importance of 





168. See, e.g., Shelton v. Tucker, 364 U.S. 479, 487, 81 S. Ct. 247, 251 (1970) (‘‘The 
vigilant protection of constitutional freedom is nowhere more vital than in the community 
of American schools.’’); West Virginia State Board of Educ. v. Barnette, 319 U.S. 624, 
637, 63 S. Ct. 1178, 1185 (1943) (‘‘That they are educating the young for citizenship is 
reason for scrupulous protection of Constitutional freedoms of the individual, if we are 
not to strangle the free mind at its source and teach youth to discount important principles 
of our government as mere platitudes.”’’); Lucia v. Duggan, 303 F. Supp. 112, 118-19 (D. 
Mass. 1969) (‘‘The particular circumstances of a dismissal of a public school teacher 
provide compelling reasons for application of a doctrine of procedural due process. . . . 
The American public school system, which has a basic responsibility for instilling in its 
students an appreciation of our democratic system, is a peculiarly appropriate place for 
the use of fundamentally fair procedures.’’). 

169. The Court did make this distinction between individual and institutional academic 
freedom in Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 312, 98 S. Ct. 2733, 2759- 
60 (1978). 

170. The Court often fails to differentiate these two branches of academic-freedom 
doctrine. See Note, The Challenge to Antidiscrimination Enforcement on Cumpus: Con- 
sideration of an Academic Freedom Privilege, 57 St. JoHN’s L. REV. 546 (1983). 

171. Griswold v. Connecticut, 381 U.S. 479, 482-83, 95 S. Ct. 1678, 1681 (1965) 
(‘‘Without those peripheral rights the specific rights would be less secure.’’). 
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institutional academic freedom for individual academic freedom, be- 
cause such a view ignores the fact that there are other ways to protect 
individual academic-freedom rights.” 

Conceptually, individual academic freedom comes before institutional 
academic freedom. An educational institution could be described as an 
academic community meeting the criteria of a Dworkinian commu- 
nity.’”? Professor Dworkin’s criteria of a true community are based on 
individual rights and respect for the individual and thus, under his 
model of the legal system, individual rights would be prerequisites to 
associative rights. Individual academic freedom, as an individual right, 
would precede the associative right of institutional academic freedom. 
This conceptual model is, in a sense, the reverse of the Supreme Court’s 
assertion of institutional academic freedom as essential to other first- 
amendment rights. 

Reaching a similar conclusion, some scholars divide academic free- 
dom into general academic freedom, consisting of individual rights 
retained in an educational environment, and specific academic freedom, 
comprising rights derived from participation in an educational insti- 
tution.’ In this model, as in the Dworkinian model, individual aca- 
demic-freedom rights precede institutional rights. The Court’s failure 
to distinguish between the individual and institutional aspects of aca- 
demic freedom leads to confusion when the two conflict.’”5 

Other scholars argue that academic freedom should not be split into 
two branches because traditional academic freedom is conceptually 
distinct from institutional autonomy.*”* If the Supreme Court had looked 





172. For example, individual academic freedom could be protected by federal statutes. 
173. See generally R. Dworkin, Law’s EMPIRE 195-206 (1986) (description of character- 
istics of community). Professor Ronald Dworkin asserts that a true community must: 
[1.] regard the group’s obligations as special, holding distinctly within the 
group ... [2.] accept that these responsibilities are personal . . . [3.] see these 
responsibilities as flowing from a more general responsibility each has of 
concern for the well-being of others in the group . . . [and 4.] suppose that the 
group’s practices show not only concern but an equal concern for all members. 
Id. at 199-200 (emphasis in original). 
174. See Van Alstyne, The Specific Theory of Academic Freedom and the General 
Issue of Civil Liberty, 59-85, and Searle, Two Concepts of Academic Freedom, 86-96 in 
THE CONCEPT OF ACADEMIC FREEDOM (E. Pincoffs ed. 1975). 
175. See Rabban, Does Academic Freedom Limit Faculty Autonomy?, 66 TEx. L. REv. 
1405, 1427-28 (1988): 
Increased awareness of the possibility that faculty [tenure] committees might 
rely on impermissible considerations in the name of academic freedom and 
even violate the academic freedom of individual professors at least should 
minimize the dangers of abuse. . . . Traditional analysis has not devoted suffi- 
cient thought to circumstances in which professors . . . can themselves violate 
or abuse academic freedom. 

Id. 

176. Eisenberg, Defining the Terms of Academic Freedom, 66 TEx. L. REv. 1431, 1438- 
39 (1988) (Rabban uses ‘‘academic freedom’’ to mean both ‘‘academic freedom’’ and 
‘faculty autonomy’’). See also Metzger, Profession and Constitution: Two Definitions of 
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at the concept in this way, it could have found a more cogent expla- 
nation for its interpretation of earlier case law. The University of 
Pennsylvania essentially asked for institutional autonomy in its tenure 
process, but used academic-freedom doctrine to support its request. 
The University’s insistence on a confidential peer-review process im- 
plies that accountability is not a part of individual academic freedom, 
and indeed can work against it. 

This obfuscation of academic-freedom doctrine confuses important 
issues.’”” Institutions are far more powerful than individuals, and are 
less in need of special judicial protection of their rights.’”® A doctrine 
developed to protect individuals cannot be applied without change to 
institutions.*”° 

The purposes of institutional academic freedom (or interests of insti- 
tutional autonomy) may conflict with those of individual academic 
freedom. Academic-freedom doctrine developed in the context of in- 
dividual rights and stressed the importance of free and open inquiry.’*° 
Other areas of the law also encourage open inquiry.’*: Even proponents 
of a qualified academic-freedom privilege speak of the ‘‘robust exchange 





Academic Freedom in America, 66 Tex. L. REv. 1265, 1320 (1988) (profession defines 
academic freedom as academic bodies never collectively deciding what is true or false 
{institutional neutrality]; Constitution defines academic freedom as academic bodies 
deciding things for themselves [institutional autonomy]). 

177. Finkin, On ‘‘Institutional’’ Academic Freedom, 61 TEx. L. REv. 817, 850-51 (1983) 
(the term institutional academic freedom serves as a ‘‘shield ... from more exacting 
examination .... The potential evil of the theory of ‘institutional’ academic freedom 
lies in this very lack of differentiation.’’) 

178. The idea of special protection when the political process fails to remedy power 
imbalances first developed in reference to racial minorities. See U.S. v. Carolene Products 
Co., 304 U.S. 144, 153 n.4, 58 S. Ct. 778, 784 n.4 (1958). Professor Lawrence Tribe 
characterizes these groups as ‘‘perennial losers in the political struggle.’”’ L. Tris, supra 
note 60, at 1454. Any individual intrepid enough to fight the university bureaucracy can 
readily comprehend the analogy to power imbalances between individuals and universities 
as institutions. 

179. Finkin, On ‘“‘Institutional’’ Academic Freedom, supra note 177, at 856 (‘In 
essence, the claim of ‘institutional’ academic freedom represents a desire in search of a 
legal theory.’’). The broad concept of the academic-freedom right developed in the 
context of individuals. Professor Ronald Dworkin argues that a serious consideration of 
rights must be premised on at least one of two ideas: human dignity and political 
equality. R. Dworkin, TAKING RIGHTS SERIOUSLY 198 (1977). The Kantian concept of human 
dignity cannot be applied coherently to institutions, and the idea of political equality 
leads to troubling results in an institutional context. 

180. See, e.g., Edwards v. Aguillard, 482 U.S. 578, 107 S. Ct. 2573 (1987) (to reduce 
power of public schools as instruments of indoctrination, court will not use a balancing 
approach to the study of creation science and evolution, but will allow science teacher 
to exercise academic freedom); Board of Educ. v. Pico, 457 U.S. 853, 102 S. Ct. 2799 
(1982) (board cannot prescribe what is orthodox); Sweezy v. New Hampshire, 354 U.S. 
234, 250, 77 S. Ct. 1203, 1212 (1957) (‘Teachers and students must always remain free 
to inquire, to study and to evaluate, to gain new maturity and understanding; otherwise 
our civilization will stagnate and die.’’). 

181. For example, anonymous information is unreliable and inadmissable as hearsay 
according to Fep. R. Evip. 801(c) (‘‘‘Hearsay’ is a statement, other than one made by the 
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of ideas among the faculty that is necessary to stimulate intellectual 
growth.’’?*? It seems convoluted to structure the tenure process so as 
to restrict open debate and inquiry on the assumption that an open 
process might reduce candor,’* and then use academic-freedom doc- 
trine to support that logic. Academic freedom is based on the impor- 
tance of protecting the free exchange of ideas among members of the 
academic community. A confidential peer-review process makes open 
debate impossible because it restricts relevant information, and thus 
free exchange, to a limited group of scholars. A more open procedure, 
with participants expressing and supporting responsible opinions, would 
seem to be more in harmony with the scholarly mission of the univer- 
sity.*™* 


CONCLUSION 


The decision of the Supreme Court in University of Pennsylvania v. 
EEOC refused to recognize a qualified academic-freedom privilege for 
tenure review. Facing conflicting opinions in several circuits, the Court 
affirmed the traditional doctrine of academic freedom and rejected the 
proposed privilege. In its decision, however, the Court declined to 
determine whether it is permissible for peer-review documents to be 
redacted prior to submission to the EEOC.’® Thus, a de facto qualified 


privilege may still exist. The Seventh Circuit observed that ‘‘[w]e must 
of course rely on the integrity of the institution to redact only identi- 
fying material.’’*®* Although the Supreme Court rejected such reliance, 
stating that ‘‘[w]e are reluctant to ‘place a potent weapon in the hands 
of employers who have no interest in complying voluntarily with the 





declarant while testifying at the trial or hearing, offered in evidence to prove the truth 
of the matter asserted.’’). This Rule encourages accountability and thus facilitates open 
inquiry. 

182. Comment, supra note 97, at 1552. 

183. For example, the assumption might be based on ‘‘human experience.’’ See United 
States v. Nixon, 418 U.S. 683, 705, 94 S. Ct. 3090, 3106 (1974) (‘‘Human experience 
teaches that those who expect public dissemination of their remarks may well temper 
candor with a concern for appearances and for their own interests to the detriment of 
the decisionmaking process.’’). Social science research indicates that the assumption that 
confidentiality is necessary may be misguided. See G. Bednash, The Relationship Between 
Access and Selectivity in Tenure Review Outcomes (1989) (Ph.D. Dissertation, University 
of Maryland) (colleges with confidential tenure process do not differ significantly in 
participation or results of process from colleges with open tenure process). 

184. Justice Marshall, in a case brought by a nontenured professor against a university 
that failed to rehire him without stating a reason, pointed out ‘‘it is not burdensome to 
give reasons when reasons exist.’’ Board of Regents v. Roth, 408 U.S. 564, 591, 92 S. 
Ct. 2701, 2716 (1972) (Marshall, J., dissenting). 

185. University of Pa., 110 S. Ct. 577, 581 n.2 (‘‘The Court of Appeals did not rule 
on the question whether the Commission’s subpoena permits petitioner to engage in any 
redaction of the disputed records before producing them, because the District Court had 
not fully considered that issue.’’); Id. at 589 n.9 (‘‘We also do not consider the question, 
not passed upon by the Court of Appeals, whether the District Court’s enforcement of 
the Commission’s subpoena will allow petitioner to redact information from the contested 
materials before disclosing them.’’). 

186. EEOC v. University of Notre Dame, 715 F.2d 331, 338 n.5 (7th Cir. 1983). 
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[Equal Employment Opportunity] Act .. .’,’’®” allowing the redaction 
of documents threatens the same result.’* It is imperative that, upon 
remand, the Third Circuit refer to the purposes underlying the aca- 
demic-freedom doctrine and deny the University the right to redact 
documents before submission to the EEOC. 

Whereas the University of Pennsylvania decision might not alter 
drastically the state of the law, there is much speculation on its impact 
on the tenure procedures of universities. While the decision is binding 
only for complaints brought to the EEOC, and not for internal grievance 
procedures, it is likely that many universities will elect to change their 
tenure procedure. Although social-science research indicates that the 
confidentiality of the tenure process may not be a critical factor,’* 
some universities are reluctant to make tenure procedures more open.’ 
Still, the present state of the academic-freedom doctrine seems to require 
the change. As Mary Gray observes, ‘‘It seems uncogenial to the spirit 
of free inquiry that college and universities are virtually alone among 
employers in seeking to conceal the bases for their employment deci- 
sions.’’'*: By clarifying the distinction between institutional autonomy 
and traditional academic freedom, the Court would protect the ‘‘free 
trade in ideas’’**? that is so fundamental to our educational institutionis. 





187. University of Pa., 110 S. Ct. at 584 (quoting EEOC v. Shell Oil Co., 466 U.S. 54, 
81, 104 S. Ct. 1621, 1637 (1984)). 

188. According to the standard established in Notre Dame, the EEOC must show a 
‘‘particularized need’’ for relevant information in order to gain access to redacted material. 
EEOC v. University of Notre Dame, 715 F.2d 331, 338 (7th Cir. 1983). It may be 
impossible, however, to show a particularized need to know the identity of an evaluator 
in order to demonstrate a discriminatory intent because the likelihood of an impermissible 
motive is linked to the specific and, to the EEOC, unknown individual. See Delano, 
Discovery in University Employment Discrimination Suits: Should Peer Review Materials 
Be Privileged?, 14 J.C.U.L. 121, 145 (1987); cf. Rubin v. Regents of Univ. of California, 
114 F.R.D. 1, 4 (N.D. Cal. 1986) (plaintiff given access to identity of evaluators without 
showing particularized need because information necessary to show influence of ‘‘old 
boy network’’). 

189. G. Bednash, supra note 183. 

190. See generally Brief of Stanford University, Yale University and Princeton Uni- 
versity as Amici Curiae in Support of Petitioner, University of Pa. v. EEOC, 110 S. Ct. 
577 (1990) (No. 88-493); Brief of Princeton University and Yale University as Amici 
Curiae in Support of the Petitioner, University of Pa. v. EEOC, 110 S. Ct. 577 (1990) 
(No. 88-493). 

191. Gray, Academic Freedom and Nondiscrimination: Enemies or Allies?, 66 Tex. L. 
Rev. 1591, 1607 (1988). 

192. Justice Holmes first developed the idea of the marketplace of ideas in Abrams v. 
United States, 250 U.S. 616, 630, 40 S. Ct. 17, 22 (1919) (Holmes, J., dissenting). 








STUDENT NOTE 


Defective Buildings and Grounds—A 
Dangerous Condition for Colleges and 
Universities 


INTRODUCTION 


The relationship between universities! and their students has under- 
gone major changes in the latter half of this century.? Until the 1960s, 
universities acted as substitutes for parental authority over their stu- 
dents.* Under the doctrine of in loco parentis,* universities exercised a 
great degree of control over their students.’ Corresponding with this 
high level of control, however, was the universities’ duty to sustain 
the safety, morals and welfare of their students.® 

The in loco parentis doctrine began to erode in the late 1960s. In 
the midst of the turbulent unrest brought about by the Vietnam War 
and the civil-rights movement, students began to demand freedom to 
control their own lives without the substitute parental control of the 
universities.” The students, many of whom were of majority age, de- 
manded to be treated as adults.* Eventually the judiciary recognized 
the students’ demands,° providing them with greater freedom. By the 





1. Throughout this Note the term ‘‘university’’ will be used to denote all institutions 
of higher education, including colleges and junior colleges. 

2. See Szablewicz and Gibbs, Colleges’ Increasing Exposure to Liability: The New 
In Loco Parentis, 16 J.L. & Epuc. 453 (1987). 

3. See Gott v. Berea College, 156 Ky. 376, 379, 161 S.W. 204, 206 (1913) (establishing 
the in loco parentis doctrine). See also Szablewicz and Gibbs, supra note 2; Fowler, The 
Legal Relationship Between the American College Student and the College: An Historical 
Perspective and the Renewal of a Proposal, 13 J.C.U.L. 401, 408 (1984). 

4. Interpreted literally, the phrase in loco parentis means ‘‘in the place of the 
parent,’’ Giack’s Law Dictionary 708 (6th ed. 1990). 

5. Bradshaw v. Rawlings, 612 F.2d 135, 139 (3d Cir. 1979), cert. denied, 446 U.S. 
909, 100 S. Ct. 1836 (1980); See also Gott v. Berea College, 156 Ky. 376, 161 S.W. 204 
(1913). 

6. See Brigham Young Univ. v. Lillywhite, 118 F.2d 836 (10th Cir.), cert. denied, 
314 U.S. 638, 62 S. Ct. 73 (1941); Barr v. Brooklyn Children’s Aid Soc’y, 190 N.Y.S. 
296 (1921). 

7. See Szablewicz and Gibbs, supra note 2 at 456. 

8. See Szablewicz and Gibbs, supra note 2. 

9. See Campbell v. Board of Trustees of Wabash College, 495 N.E.2d 227, 232 (Ind. 
Ct. App. 1986) (college students are not children, but are adult citizens); Bradshaw, 612 
F.2d at 139 (college students are no longer minors and are to be regarded as adults); 
Healy v. James, 408 U.S. 169, 92 S. Ct. 2338 (1972) (Douglas, J., concurring, stating that 
as a result of the Twenty-Sixth Amendment, students became eligible to vote at age 
eighteen and, therefore, can be considered adults). 
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end of the 1970s, the doctrine of in loco parentis had almost disap- 
peared.’° 

Along with the greater freedom enjoyed by university students, how- 
ever, came greater responsibility. As the rights of universities to control 
their students eroded, so too did the duty to insure student safety. 
Universities were no longer burdened by a general duty to guard the 
moral and physical welfare of their students. The students continued 
to seek the protection of the universities, but most courts were no 
longer willing to impose such a duty upon the universities.‘? Univer- 
sities were no longer insurers of the safety of their students." 

By the early 1980s, however, the movement away from the liability 
of universities had subsided.’* Students continued their demands for 
university protection from injuries caused by the university, third 
parties, other students, and even themselves. Unlike in the previous 
decade, however, the courts became more receptive to these claims. 
The courts began once again to recognize a duty on the part of the 
universities to protect their students and imposed liability for breach 
of this duty.* 

While the courts were once again establishing university liability, 
two traditional havens from such liability were disappearing. For dec- 
ades many states had been abrogating or limiting the doctrines of 
charitable and sovereign immunity. By the end of the 1980s, the 
protection provided by these two doctrines had either been abrogated 





10. See Bradshaw, 612 F.2d at 138 (stating that ‘‘the authoritarian role of today’s 
college administrators has been notably diluted in recent decades’’). See also Szablewicz 
and Gibbs, supra note 2. 

11. See Bradshaw v. Rawlings, 612 F.2d 135 (3d Cir. 1979), cert. denied, 446 U.S. 
909, 100 S. Ct. 1836 (1980). 

12. For a general discussion of this decline of the in loco parentis doctrine, see Note, 
The Liability and Responsibility of Institutions of Higher Education for the On-Campus 
Victimization of Students, 16 J.C.U.L. 119, 121 (1989); Szablewicz and Gibbs, supra note 
2. 

13. Bradshaw, 612 F.2d at 138; Drew v. State, 146 A.D.2d 847, 848, 536 N.Y.S.2d 
252, 253 (1989); Swanson v. Wabash College, 504 N.E.2d 327, 330 (Ind. Ct. App. 1987); 
University of Denver v. Whitlock, 744 P.2d 54, 57 (Colo. 1987); Bearman v. University 
of Notre Dame, 453 N.E.2d 1196, 1198 (Ind. Ct. App. 1983); Scaduto v. State, 86 A.D.2d 
682, 683, 446 N.Y.S.2d 529, 530 (1982). 

14. See Szablewicz and Gibbs, supra note 2. 

15. Though courts have been more willing in recent years to entertain tort claims 
against universities, the courts are still not willing to go so far as to return to the in 
loco parentis doctrine. See supra note 13. But see Szablewicz and Gibbs, supra note 2 
(stating that the increase in liability of universities can be seen as a new in loco parentis). 
The reversal in the trend has had the effect of increasing the exposure of universities to 
liability. See Miyamoto, Liability of Colleges and Universities for Injuries During Extra- 
curricular Activities, 15 J.C.U.L. 149 (1988); Gregory, Alcohol Consumption by College 
Students and Related Liability Issues, 14 J. L. & Epuc. 43 (1985); Comment, Social Host 
Liability on Campus: Taking the ‘“‘High’’ Out of Higher Education, 92 Dick. L. REv. 665 
(1988); Note, The Liability and Responsibility of Institutions of Higher Education for the 
On-Campus Victimization of Students, 16 J.C.U.L. 119 (1989). 
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or severely limited.** This limitation of protection, combined with the 
increased willingness of courts to entertain tort lawsuits by students 
against universities, resulted in increased exposure of the universities 
to tort liability. 

This Note focuses on this increased exposure as manifested in one 
area—university liability for injuries caused by dangerous or defective 
buildings and grounds. Part I discusses the general liability of univer- 
sities, focusing on the duty of such universities to students and out- 
siders. This discussion includes an examination of the main theories 
used to hold the university liable in tort. Part II considers the main 
defenses available to the university in resisting tort claims by students 
and outsiders. Part III examines the decline of the protection provided 
by the doctrines of charitable and sovereign immunity. Finally, part IV 
discusses the future of university liability and the measures universities 
can take to protect themselves from the increased risk of tort liability. 


I. UNIVERSITY LIABILITY 


In the absence of sovereign or charitable immunity,’” courts 
have been willing to hold universities liable for injuries resulting 
from dangerous or defective buildings and grounds.'* Among the 
theories advanced to hold universities liable for such injuries, 
negligence’ has been the most prevalent and successful.”° The nature of 
negligence claims has ranged from straight negligence”* to res ipsa 





16. See R. KAISER, LIABILITY AND LAW IN RECREATION, PARKS, AND SPORTS 253-63 (1986); 
McClintock, Downey, Karau, and Kirkpatrick, The Atascadero Rule: New Hurdle for 
Plaintiff Suing States in Federal Court—A Practical Guide for Courts, Practitioners, 
Congress, and State, 21 Gonz. L. REv. 47, 102 (1985); Annotation, Tort Immunity of 
Nongovernmental Charities—Modern Status, 25 A.L.R.4th 517 (1983). 

17. The absense of sovereign and charitable immunity is important since these 
doctrines traditionally barred many claims against universities. See infra notes 122 and 
157 and accompanying text. 

18. See infra notes 21-22 and accompanying text. 

19. The Restatement (Second) of Torts defines negligence as conduct which creates 
an undue risk of harm to others. RESTATEMENT (SECOND) OF Torts § 643 comment b (1965). 

20. See, e.g., cases cited in note 21 infra. 

21. See, e.g., Russell v. Board of Regents of Univ. of Neb., 228 Neb. 518, 423 N.W.2d 
126 (1988) (university negligent in allowing ice to form on college parking lot, creating 
dangerous condition); Shannon v. Washington Univ., 575 S.W.2d 235 (Mo. Ct. App. 
1988) (private university liable for injuries caused by negligent maintenance of sidewalk); 
Niemann v. Northwestern College, 389 N.W.2d 260 (Minn. Ct. App. 1986) (plaintiff 
claimed college negligently maintained sidewalk); Prairie View A. & M. Univ. v. Thomas, 
684 S.W.2d 169 (Tex. Ct. App. 1984) (state university liable for injuries sustained by 
student when the student fell into excavation negligently maintained by the university); 
Van Stry v. State, 104 A.D.2d 553, 479 N.Y.S.2d 258 (1984) (state university negligent 
in failing to use reasonable care to eliminate known slippery puddle in university locker 
room); Shetina v. Ohio Univ., 9 Ohio App. 3d 240, 459 N.E.2d 587 (1983) (state university 
negligent in failing to inspect premises which would have revealed defect in dormitory 
window); Rawlings v. Angelo State Univ., 648 S.W.2d 430 (Tex. Ct. App. 1983) (student 
alleged negligence on the part of the university in placing firehose over university 
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loquitur.?? 

To recover from a university for personal injuries on a theory of 
negligence, plaintiffs must prove the four standard elements of negli- 
gence: the university owed the plaintiff a duty of care;?* the university 
breached that duty; the plaintiff suffered damages;?5 and the breach 
proximately caused** the damages.”’ Only if all of these elements are 
proved can the plaintiff recover. 





sidewalk); Heller v. Consolidated Rail Corp., 576 F. Supp. 6 (E.D. Pa. 1982), aff’d, 720 
F.2d 662 (3d Cir. 1983) (student claimed university was negligent in failing to protect 
him from danger of climbing on boxcars on adjacent railroad tracks); Benjamin v. State, 
115 Misc.2d 71, 453 N.Y.S.2d 329 (1982) (absence of fence in front of players’ bench at 
university hockey rink was a dangerous condition and thus the state was liable in 
negligence for injury to eleven-year-old boy struck by puck); Burton v. State, 90 A.D.2d 
585, 456 N.Y.S.2d 126 (1982) (plaintiff sued university for injuries resulting from the 
negligent placement of a door which opened out over a stairwell); Robotham v. State, 
54 Misc.2d 363, 282 N.Y.S.2d 586 (1967); Dickson v. Yale Univ., 141 Conn. 250, 105 
A.2d 463 (1954) (university liable for injuries caused by negligent maintenance of a 
dormitory balcony in violation of building code). 

22. Interpreted literally, the phrase res ipsa loquitur means ‘‘[t]he thing speaks for 
itself.”” BLack’s Law DicTionary 1305 (6th ed. 1990). Res ipsa loquitur is a ‘‘rule of 
evidence whereby negligence of [an] alleged wrongdoer may be inferred from [the] mere 
fact that [an] accident happened provided [the] character of [the] accident and circum- 
stances attending it lead reasonably to [the] belief that [the] thing which caused [the] 
injury is shown to have been under [the] management and control of [the] alleged 
wrongdoer.” Id. See, e.g., Sadr v. Hager Beauty School, Inc., 723 S.W.2d 886 (Ky. Ct. 
App. 1987) (discussing the applicability of res ipsa loquitur to an injured student’s action 
against a school for injuries allegedly received from a defective dryer chair); Berrey v. 
White Wing Services, Inc., 44 Colo. App. 506, 619 P.2d 82 (1980) (allowing submission 
of claim to jury on theory of res ipsa loquitur where plaintiff allegedly received burns 
from an unknown substance on bathroom floor in university building). Some courts have 
even gone as far as strict liability. See Carter v. Board of Supervisors of La. State Univ., 
459 So.2d 1263 (La. Ct. App. 1984) (applying strict liability theory). 

23. See Beach v. University of Utah, 726 P.2d 413, 415 (Utah 1986) (‘‘[o]ne essential 
element of a negligence action is a duty of reasonable care owed to the plaintiff by the 
defendant’’); Bearman v. University of Notre Dame, 453 N.E.2d 1196, 1198 (Ind. Ct. 
App. 1983) (conduct of a person will give rise to a negligence claim only if that person 
owed a duty to the person injured); Akins v. Glens Falls City School Dist., 53 N.Y.2d 
325, 333, 441 N.Y.S.2d 644, 648, 424 N.E.2d 531, 535 (1981) (stating that it is funda- 
mental to a negligence claim that the plaintiff establish that the defendant owed the 
plaintiff a duty to use reasonable care). 

The duty of care in a negligence cause of action is measured by the objective standard 
of a reasonably prudent person under the circumstances. Bolkhir v. North Carolina State 
Univ., 321 N.C. 706, 709, 365 S.E.2d 898, 900 (1988); Watson v. Stallings, 270 N.C. 
187, 193, 154 S.E.2d 308, 312 (1967); RESTATEMENT (SECOND) OF TorTS § 283 (1965). 

24. See infra notes 27 and 29. See also Mesick v. State, 118 A.D.2d 214, 216, 504 
N.Y.S.2d 279, 281, appeal denied, 68 N.Y.2d 611, 510 N.Y.S.2d 1025, 502 N.E.2d 1007 
(1986) (negligence consists of a duty of care owed to another and a breach of that duty); 
Akins, 53 N.Y.2d at 333, 441 N.Y.S.2d at 648, 424 N.E.2d at 535 (in a negligence claim, 
the plaintiff must show that the defendant breached a duty of care owed to the plaintiff). 

25. See infra note 27. 

26. Causation is divided into two parts, causation in fact and proximate cause. 
Causation in fact is a question of fact to be decided by the jury. Zezuski v. Jenny Mfg. 
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Proving any of the elements of a negligence claim can be difficult.” 
In suits against universities, however, establishing the existence of a 
duty owed by the university has proven to be the major stumbling 
block for litigants.” Plaintiffs have sought to establish university duties 
through various theories, some more successful than others. Those most 
often advanced are discussed below. 


A. Duty Arising Out of the University—Student Relationship 


Claimants against universities, particularly student claimants, have 
often attempted to prove the existence of a special relationship between 
the university and the claimant. The claimants argue that this special 
relationship imposes a duty on the part of the university to act in a 





Co., 363 Mass. 324, 327, 293 N.E.2d 875, 877-878 (1973). The plaintiff, to prove causation 
in fact, need only show that it was more likely the injury was due to causes for which 
the defendant was responsible than from any other cause. McLaughlin v. Bernstein, 356 
Mass. 219, 226, 249 N.E.2d 17, 22 (1969). 

The Supreme Court of North Carolina has defined proximate cause as ‘‘a cause which 
in natural and continuous sequence, unbroken by any new and independent cause, 
produced the plaintiff’s injuries, and without which the injuries would not have occurred, 
and one from which a person of ordinary prudence could have reasonably foreseen that 
such a result, or consequences of a generally injurious nature, was probable under all 
the facts as they existed.’’ Hairston v. Alexander Tank & Equip. Co., 310 N.C. 227, 233, 
311 S.E.2d 559, 565 (1984). See also RESTATEMENT (SECOND) OF TorTS § 431 (1965). 

27. See Bolkhir, 321 N.C. at 709, 365 S.E.2d at 900 (listing the elements of a 
negligence claim); Swanson v. Wabash College, 504 N.E.2d 327, 329 (Ind. Ct. App. 
1987) (elements of tort of negligence are a duty on the part of the defendant in relation 
to the plaintiff, breach of that duty, and an injury to the plaintiff resulting from that 
breach). 

28. See Drew v. State, 146 A.D.2d 847, 536 N.Y.S.2d 252 (1989) (university not 
negligent, as plaintiff failed to prove the ground conditions of a university playing field 
were a substantial cause of his injuries); Moazzami v. Board of Supervisors of La. State 
Univ., 424 So.2d 1112 (La. Ct. App. 1982) (university did not breach its duty to plaintiff 
where disconnected closure device of fire door did not create an unreasonable risk of 
harm to those using the door and, thus, was not a defect in the premises); Nash v. 
Draughon Business School, 397 So.2d 37 (La. Ct. App. 1981) (court refused to find that 
‘‘puckered’’ carpet over which student tripped was a defective condition and thus a 
breach of university’s duty). 

29. See Bradshaw v. Rawlings, 612 F.2d 135, 138 (3d Cir. 1979), cert. denied, 446 
U.S. 909, 100 S. Ct. 1836 (1980) (‘‘a negligence claim must fail if based on circumstances 
for which the law imposes no duty of care on the defendant’’); Greene v. De La Salle 
College, 237 Md. 615, 205 A.2d 395 (1964) (denying recovery to plaintiff injured when 
she fell on road adjacent to college where there was no showing that college owned the 
road and thus no duty of the college to maintain it); Gauss v. State, 286 A.D. 934, 142 
N.Y.S.2d 870 (1955) (state not negligent in failing to provide handrails on stairway in 
school building as no such duty existed); Scully v. State, 305 N.Y. 707, 112 N.E.2d 782 
(1953) (66-year-old nonstudent injured when she fell down unlighted stairway in uni- 
versity building denied recovery where she failed to show university owed her a duty 
to illuminate the stairway at the time and place of the accident). 

Among the factors considered in deciding whether the law imposes a duty on the 
university include the risk involved, the foreseeability of injury, the social utility of the 
conduct in question, and the burden of guarding against the injury. University of Denver 
v. Whitlock, 744 P.2d 54, 57 (Colo. 1987). 
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particular manner toward such claimants.* The first and most widely 
claimed ‘‘special relationship’ is rooted in the in loco parentis doc- 
trine.** During the first half of this century, students relied upon the 
breach of the duty imposed by this doctrine as a basis for personal- 
injury claims against universities. As college-aged students increasingly 
demanded to be treated as adults rather than children in the 1960s and 
1970s, however, this doctrine died away as a basis for finding a duty 
on the part of the university.** 

Claims of students based on the theory of a duty imposed by the 
university-student relationship did not die with the in loco parentis 
doctrine. Students have continued to demand the protection of the 
university, even as they reject the university’s moral guidance and 
control. While this view has not gained wide acceptance, it has not 
gone totally unheeded. As one court noted, ‘‘the fact that a college 
need not police the morals of its resident students . . . does not entitle 
it to abandon any effort to ensure their physical safety.’’* 

In place of the in loco parentis doctrine, students have argued that 
the university-student relationship gives rise to a university duty to 
supervise the actions of its students.** Students have claimed that the 





30. For example, the Restatement (Second) of Torts states that a person who volun- 
tarily takes custody of another, depriving the other of his or her normal opportunities of 
protection, is under a duty to protect that person from unreasonable risk of harm. 
RESTATEMENT (SECOND) OF TorRTS § 314A(4) (1965). 

31. See supra notes 3-15 and accompanying text. 

32. Bradshaw, 612 F.2d at 139. 

33. Heller v. Consolidated Rail Corp., 576 F. Supp. 6 (E.D. Pa. 1982), aff'd, 720 F.2d 
662 (3d Cir. 1983) (court denied the use of in loco parentis doctrine); Bradshaw, 612 
F.2d at 138 (authority of college administrators has been diluted). 

34. Mullins v. Pine Manor College, 389 Mass. 47, 52, 449 N.E.2d 331, 335-336 (1983). 

35. See Swanson v. Wabash College, 504 N.E.2d 327 (Ind. 1987) (student claimed 
university had a duty to supervise baseball practice); Kirk v. Washington State Univ., 
109 Wash. 2d 448, 746 P.2d 285 (1987) (student, injured during cheerleading practice, 
claimed college had a duty to supervise such practices); Beach v. University of Utah, 
726 P.2d 413 (Utah 1986) (university student, injured while intoxicated on school field 
trip, attempted to claim university had a custodial duty to supervise its students); Heller 
v. Consolidated Rail Corp., 576 F. Supp. 6 (E.D. Pa. 1982), aff'd, 720 F.2d 662 (3d Cir. 
1983) (student injured while climbing on a railway car on property adjacent to campus 
claimed that the university owed him a duty to supervise him to prevent him from so 
injuring himself); Baldwin v. Zoradi, 123 Cal. App.-3d 275, 176 Cal. Rptr. 809 (1981) 
(student plaintiff alleged that university had duty to supervise students to prohibit alcohol 
consumption); Bradshaw v. Rawlings, 612 F.2d 139 (3d Cir. 1979), cert. denied, 446 
U.S. 909, 100 S. Ct. 1836 (1980) (student injured in a car accident claimed university 
had a duty to control driver who had become intoxicated at a school-sponsored event); 
Mintz v. State, 47 A.D.2d 570, 362 N.Y.S.2d 619 (1975) (plaintiffs claimed state had a 
duty to supervise students on a canoeing trip that university did not sponsor, but did 
encourage); Stephenson v. College Misericordia, 376 F. Supp. 1324 (M.D. Pa. 1974) 
(student claimed the university owed a duty to supervise college-sponsored horseback 
riding class); Rubtchinsky v. State Univ. of N.Y. at Albany, 46 Misc. 2d 679, 260 
N.Y.S.2d 256 (1965) (plaintiff claimed university had a duty to supervise ‘‘pushball’’ 
game on university grounds). 
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failure of the university to properly exercise such supervision is a 
breach of this duty, resulting in university liability for any resulting 
injuries.** This theory has met with a fair amount of success in grade 
schools, where the students are still minors in need of such supervi- 
sion.*” With institutions of higher education, however, the courts have 
been much more reluctant to recognize such a duty to supervise stu- 
dents,** the great majority of whom are no longer minors.*° 

The courts recognizing such a special duty of supervision have 
usually done so in areas other than that of liability of the university 
for injuries from dangerous or defective buildings and grounds.* In 
addition, even when a duty to supervise is recognized on the basis of 
the special university-student relationship, the courts are reluctant to 
find a breach of this duty.* 


B. Duty As Landowner 


A more successful theory of university duty is based on the tort 
liability of owners and possessors of land.*? The university, as owner 
of the property upon which it is situated, is often characterized by the 
courts as a landowner owing certain traditional duties to those entering 





36. See supra note 35. 

37. See Beach, 726 P.2d at 419 (elementary and high schools are both educational 
and custodial institutions); Hoyem v. Manhattan Beach City School Dist., 22 Cal. 3d 508, 
150 Cal. Rptr. 1, 585 P.2d 851 (1978) (though a school is not an insurer of students’ 
safety, it has the duty to exercise reasonable care in supervising students while on school 
grounds); Dailey v. Los Angeles Unified School Dist., 2 Cal. 3d 741, 747, 87 Cal. Rptr. 
376, 379, 470 P.2d 360, 363 (1970) (school authorities have a duty to use ordinary care 
to supervise children on school grounds). 

38. See University of Denver v. Whitlock, 744 P.2d 54, 61 (Colo. 1987) (court refused 
to find that the university-student relationship gave rise to any duty on the part of the 
university to protect student from being injured on trampoline in front yard of fraternity 
house); Beach, 726 P.2d at 417-419 (refusing to find a special custodial relationship 
between the modern university and its students); Heller, 576 F. Supp. at 13 (Villanova 
University’s status as a university did not impose any special duty to protect students 
against the students’ own acts); Baldwin v. Zoradi, 123 Cal. App. 3d 275, 176 Cal. Rptr. 
809 (1981) (refusing to recognize a special duty of supervision on the part of the university 
to prevent its students from consuming alcoholic beverages); Bradshaw v. Rawlings, 612 
F.2d 135 (1979), cert. denied, 446 U.S. 909, 100 S. Ct. 1836 (1980) (refusing to find a 
special custodial duty on the part of the university over its students). 

39. See Bradshaw, 612 F.2d at 139 (stating that college students are no longer minors, 
but are adults in most facets of society). 

40. See supra note 35. 

41. See Mintz v. State, 47 A.D.2d 570, 571, 362 N.Y.S.2d 619, 620 (1975) (university 
had met its duty to insure safe canoeing outing). See also supra note 35. 

42. Under the Restatement, a possessor of land who holds the land open to the public 
has to protect members of the public from unreasonable risk of physical harm. RESTATE- 
MENT (SECOND) OF ToRTs § 314A(3) (1965). See Rawlings v. Angelo State Univ., 648 
S.W.2d 430 (Tex. Ct. App. 1983) (university failed to meet its duty of care as landowner 
and thus was liable for injuries caused to student invitee); Shannon v. Washington Univ., 
575 S.W.2d 235 (Mo. Ct. App. 1978) (private university was liable for injuries to student 
invitee caused by the university’s breach of its duty of care as a landowner). 
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upon the land.** As with any landowner, the extent of this duty often 
depends on how the entrant upon the land is characterized.** Tradi- 
tionally, entrants upon the land have been characterized as either 
invitees, licensees, or trespassers. 

The highest degree of duty has been required on the part of the 
university towards invitees.“ An invitee is anyone invited by the 
landowner, either expressly or impliedly, onto the landowner’s property 
for the benefit of the landowner.** The level of duty required by a 





43. See supra note 42. See also Pizzola v. State, 130 A.D.2d 796, 515 N.Y.S.2d 129 
(1987) (as owner of university property, state owed duty of care commensurate to that 
of a private landowner); Mesick v. State, 118 A.D.2d 214, 216, 504 N.Y.S.2d 279, 281 
(1986) (as landowner, state owes the same duty of care as that of a private individual); 
Mead v. Nassau Community College, 126 Misc.2d 823, 826, 483 N.Y.S.2d 953, 956 
(1985) (standard of care of the college as landowner is the same as that of any other 
private landowner); Scaduto v. State, 86 A.D.2d 682, 683, 446 N.Y.S.2d 529, 530 (1982) 
(state university had duty to use reasonable care under the circumstances in providing 
the students with playing field); Shannon, 575 S.W.2d at 237 (private university owed 
student-invitee duty of private landowner). 

The general duty of care owed by a university as landowner has been stated as a duty 
to exercise reasonable care under the circumstances to maintain its property in a safe 
condition. Pizzola, 130 A.D.2d at 796, 515 N.Y.S.2d at 129; Niemann v. Northwestern 
College, 389 N.W.2d 260, 261 (Minn. Ct. App. 1986); Mesick, 118 A.D.2d at 216-217, 
504 N.Y.S.2d at 281; Carter v. Board of Supervisors of La. State Univ., 459 So.2d 1263, 
1265 (La. Ct. App. 1984); Mortiboys v. St. Michael’s College, 478 F.2d 196, 197 (2d Cir. 
1973). Courts have listed several factors to be considered in determining if this duty of 
the university as landowner has been breached, including: the circumstances under 
which the entrant comes onto the premises; the foreseeability of harm; any duty to 
inspect, repair, or warn; the reasonableness of any inspection, repair, or warning; and 
the opportunity and ease of repair. Mcllrath v. College of St. Catherine, 399 N.W.2d 173 
(Minn. Ct. App. 1987). 

44. See Mesick, 118 A.D.2d at 217, 504 N.Y.S.2d at 281 (factors to be considered in 
determining the existence of a duty on the part of the university as landowner include 
the foreseeability of the potential claimant’s presence on the property and the likelihood 
of danger or injury from the dangerous or defective condition); Mcllrath, 399 N.W.2d at 
174; See also infra notes 41-48 and accompanying text. 

45. The burden of proof in establishing the status of the plaintiff as an invitee is on 
the plaintiff. The plaintiff must not only show that he or she was invited by the university 
to be on campus property, but also that it was for the purpose of conferring a real benefit 
upon the university. Gruhalla v. George Moeller Constr. Co., 391 S.W.2d 585 (Mo. Ct. 
App. 1965). 

46. The classification of invitee is often divided into two types, public invitee or 
business invitee. A public invitee is any member of the general public who is invited to 
enter or remain on the land for the purposes for which the land is held open to the 
public. A business invitee, on the other hand, is anyone invited to enter or remain on 
the land for purposes directly or indirectly related to the business dealings of the owner 
or possessor. RESTATEMENT (SECOND) OF TorTS § 332 (1965). 

University students have most often been characterized as invitees while on campus. 
See Curtis v. State, 29 Ohio App. 3d 297, 299-300, 504 N.E.2d 1222, 1225 (1986) 
(student-athletes are owed ordinary standard of care due invitees while training in 
university facilities); Peterson v. San Francisco Community College Dist., 36 Cal. 3d 799, 
808, 205 Cal. Rptr. 842, 847, 685 P.2d 1193, 1198 (1984) (student using school parking 
lot in exchange for a fee was an invitee); Rawlings, 648 S.W.2d at 432 (paying student 
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landowner to such invitees has been expressed as a duty to exercise 
ordinary or reasonable care under the circumstances.*” The university 
as landowner must, therefore, maintain its grounds and buildings in a 
condition that is reasonably safe for invitees.** In determining whether 
a university has discharged its duty of reasonable care, the courts have 
considered several factors, including: the circumstances of the entrant; 
the foreseeability of the harm; the duty to inspect, repair, and warn; 
the reasonableness of any inspection, repair, or warning; and the ease 
or burden of repair.*® Generally, however, the courts will not find that 
the university breached its duty of care unless the buildings or grounds 
causing the injury are in a dangerous or defective condition. 





was invitee while on campus); Shannon, 575 S.W.2d at 237 (student injured on icy 
campus sidewalk treated as an invitee); Lumbard v. Fireman’s Fund Ins. Co., 302 So.2d 
394, 395 (La. Ct. App. 1974) (university student was invitee in campus classroom 
building); Mortiboys, 478 F.2d at 197 (student injured on campus skating rink considered 
an invitee); Isaacson v. Husson College, 297 A.2d 98, 103 (Me. 1972) (student was 
invitee); Vreeland v. State Bd. of Regents, 9 Ariz. App. 61, 62, 449 P.2d 78, 79 (1969) 
(student treated as invitee). Nonstudents have also occasionally been considered invitees 
by the courts. See Aarhus v. Wake Forest Univ., 57 N.C. App. 405, 291 S.E.2d 837 
(1982) (employee of independent contractor of university was invitee of university); 
Dickson v. Yale Univ., 141 Conn. 250, 105 A.2d 463 (1954) (plaintiff, in attendance at 
his fifteenth class reunion, was a business invitee); Leahey v. State, 46 N.Y.S.2d 310 
(1944) (police officer summoned onto university property to control crowd at football 
game was an invitee). 

47. Rawlings v. Angelo State Univ., 648 S.W.2d 430 (Tex. Ct. App. 1983); Aarhus, 
57 N.C. App. at 410, 291 S.E.2d at 841; Poulin v. Colby College, 404 A.2d 846, 848 
(Me. 1979); Shannon v. Washington Univ., 575 S.W.2d 235, 237 (Mo. Ct. App. 1978); 
Isaacson, 297 A.2d at 103; Lumbard, 302 So.2d at 395. See also RESTATEMENT (SECOND) 
oF Torts § 341A comment a (1965) (‘‘an invitee enters the premises with the implied 
assurance of preparation and reasonable care for his protection and safety while he is 
there’’). 

48. Lumbard, 302 So.2d at 395; Vreeland, 9 Ariz. App. at 62, 449 P.2d at 79; 
Sandoval v. Board of Regents, 75 N.M. 261, 403 P.2d 699 (1965). See also Guilford v. 
Yale Univ., 128 Conn. 449, 454, 23 A.2d 917, 919 (1942) (university owed invitee a duty 
of reasonable care to safely construct and maintain its premises). Included in this duty 
of reasonable care is the duty to use due care in providing reasonably safe means of 
ingress and egress. Thompson v. Kent State Univ., 36 Ohio Misc. 2d 16, 17, 521 N.E.2d 
526, 528 (1987); RESTATEMENT (SECOND) OF TorTs § 332 comment | (1965). See also 
Mcllrath v. College of St. Catherine, 399 N.W.2d 173 (Minn. Ct. App. 1987) (duty of 
providing and maintaining suitable access to campus bookstore); Kantorowicz v. V.F.W. 
Post, No. 230, 349 N.W.2d 597, 599 (Minn. Ct. App. 1984) (duty of reasonable care 
includes the duty to provide and maintain suitable access to and from buildings on the 
property). 

49. Mcllrath, 399 N.W.2d at 174. 

50. See Mcllrath, 399 N.W.2d 173 (Minn. Ct. App. 1987) (holding that college which 
had met its duty of providing and maintaining suitable access to campus bookstore was 
not liable for injuries received by plaintiff while using an alternate route); Isaacson, 297 
A.2d at 105 (owner or occupier of land does not insure safety of business invitees); 
Vreeland, 9 Ariz. App. at 63, 449 P.2d at 80 (mere absence of handrail near steps was 
not sufficient to show a dangerous condition and thus university was not negligent); 
Yost v. Texas Christian Univ., 362 S.W.2d 338 (Tex. Civ. App. 1962) (recovery 
denied in negligence action where student fell and injured herself on stairs, but could 
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The mere fact that a dangerous or defective condition of a campus 
building or campus ground existed, however, is not enough to establish 
a breach of the university’s duty of reasonable care.*' Additionally, a 
claimant must prove the university had notice of the defect or dangerous 
condition and time to remedy it.5? This requirement of notice does not, 
however, mean that mere ignorance of the dangerous or defective 
condition will absolve the university from liability. The notice require- 
ment is satisfied not only by actual notice, but also by constructive 
notice of the defect or dangerous condition.** A university cannot, 
therefore, ‘‘close its eyes’’ and claim that it had no knowledge of the 
defect or dangerous condition that caused the injury to the plaintiff. 

The requirement that the university actively inspect the property for 
dangerous or defective conditions supports this idea of constructive 
knowledge.** The university is generally required to use reasonable care 





not prove stairs were defective); RESTATEMENT (SECOND) OF TorTs § 343 (1965). 

The plaintiff has the burden of showing that the defendant either created the dangerous 
condition, knew of the condition, or would have discovered it through the exercise of 
reasonable care. Russell v. Board of Regents of Univ. of Neb., 228 Neb. 518, 520, 423 
N.W.2d 126, 128 (1988). See also infra note 52. 

51. See infra note 52. 

52. Thompson, 36 Ohio Misc. 2d at 16, 521 N.E.2d at 528; Isaacson v. Husson 
College, 297 A.2d 98, 105 (Me. 1972); Vreeland v. State Bd. of Regents, 9 Ariz. App. 
61, 62, 449 P.2d 78, 79 (1969); See also Mcllrath, 399 N.W.2d at 174 (listing the 
opportunity to repair as one of the factors to be considered in determining if the duty 
has been met); Cumberland College v. Gaines, 432 S.W.2d 650, 652 (Ky. 1968) (where 
possessor did not create dangerous condition, plaintiff must introduce proof that the 
condition existed for a sufficient length of time so that in the exercise of ordinary care 
the university could have discovered and remedied it). 

If the dangerous condition was created by the university or university employees, 
however, it is immaterial whether or not the university was aware of the carelessness. 
Vreeland, 9 Ariz. App. at 62, 449 P.2d at 79. 

53. Thompson v. Kent State Univ., 36 Ohio Misc. 2d 16, 18, 521 N.E.2d 526, 528 
(1987). See also Mead v. Nassau Community College, 126 Misc.2d 823, 826, 483 N.Y.S.2d 
953, 956 (1985) (plaintiff in slip and fall case must show defendant university knew or 
in the exercise of reasonable care should have known of the dangerous condition); 
Rawlings v. Angelo State Univ., 648 S.W.2d 430, 433 (Tex. Civ. App. 1983) (occupier 
of land is charged with knowledge of dangerous conditions if a reasonably prudent 
person should have known of their existence); Shetina v. Ohio Univ., 9 Ohio App. 3d 
240, 242, 459 N.E.2d 587, 590 (1983) (state university has duty to inspect premises and 
is charged with constructive knowledge of any latent defects or dangerous conditions 
which would have been discovered by a reasonable inspection); Lumbard v. Fireman’s 
Fund Ins. Co., 302 So. 2d 394, 395 (La. Ct. App. 1974) (duty of property owner to 
invitee includes duty to warn of hidden defects of which the property owner knows or 
should have known in the exercise of reasonable care); Mortiboys v. St. Michael’s College, 
478 F.2d 196, 197 (2d Cir. 1973) (dangerous condition must have existed for a sufficient 
time so that the possessor of the land should have known of the condition before liability 
will be imposed); Vreeland, 9 Ariz. App. at 62, 449 P.2d at 79 (plaintiff can establish 
notice by showing that the defendant had actual notice or that the condition existed for 
a sufficient length of time that defendant in the exercise of reasonable care should have 
discovered it). 

54. Rawlings, 648 S.W.2d at 433; Shetina, 9 Ohio App. 3d at 241-242, 459 N.E.2d 
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in inspecting the property in order to discover such dangerous condi- 
tions.*> The university is not required to find all such conditions.* It 
simply must make a reasonable effort to do so. 

When the university does discover a dangerous or defective condition, 
a duty arises to correct the situation.®’ In most instances a clear warning 
will be sufficient to make the condition an open and obvious one, 
the danger from which the invitee should realize.** In some instances, 
however, a warning will not satisfy the university’s duty. For example, 
a warning may not suffice if the invitee is a child, since children are 
often unable to comprehend the extent of a danger even when it is 
obvious to an adult.© 

The liability of the university as landowner may not be limited to 
situations in which university premises are used in a proper manner. 
The university may be liable for injuries resulting from any foreseeable 
use of the property.™ It is the university’s duty to protect invitees 





at 589-590; RESTATEMENT (SECOND) OF Torts § 343 comment b (1965). See also Meyer v. 
State, 92 Misc.2d 996, 1000, 403 N.Y.S.2d 420, 424 (1978) (university at the very least 
should have conducted an inspection for dangerous conditions). 

55. Lumbard, 302 So. 2d at 395; RESTATEMENT (SECOND) OF Torts § 343 comment b 
(1965); See also infra note 58. 

56. See Mortiboys v. St. Michael’s College, 478 F.2d 196 (2d Cir. 1973) (plaintiffs 
did not show that lump of ice on skating rink existed for a sufficient length of time to 
render the defendant university negligent in failing to discover and eliminate it). 

57. The occupiers of the land are charged with a duty to make safe any defects or to 
give an adequate warning of any defects of which they have knowledge. Rawlings, 648 
S.W.2d at 433. Ordinarily, the occupier of the land only has to provide the invitee with 
knowledge of the defect. RESTATEMENT (SECOND) OF Torts § 343A comment e (1965). 
Therefore, reasonable care does not ordinarily require any precautions or warnings against 
dangers or defects known to the invitee. Id. If the occupier of the land should anticipate 
that the condition will cause injury despite its open and obvious nature, then the occupier 
may be under a duty to provide precautions or warnings. Id. § 343A comment f. Such 
a situation may arise when the invitee’s attention is distracted by something else on the 
premises. Id. 

But even if the university has knowledge of the defective condition, liability may not 
ensue if the university did not have sufficient opportunity to remedy the situation. See 
Niemann v. Northwestern College, 389 N.W.2d 260, 262 (Minn. Ct. App. 1986) (college 
not duty-bound to clear sidewalk of ice and snow until reasonable time after end of 
storm). 

58. If the condition is already open and obvious, then the university may not even 
need to warn of the condition. See supra note 57. To be open and obvious, the condition 
must be so obviously dangerous that a reasonably prudent person would not encounter 
it. Shannon v. Washington Univ., 575 S.W.2d 235, 237 (Mo. Ct. App. 1978). The term 
“‘obvious’’ means that both the condition and the risk are apparent to and would be 
recognized by a reasonable person in the position of the entrant. RESTATEMENT (SECOND) 
oF Torts § 343A comment b (1965),’ 

59. See supra notes 57-58. 

60. See RESTATEMENT (SECOND) OF TorTs § 343B comment c (1965). 

61. The fact that the actor, at the time of his negligent conduct, neither realized nor 
should have realized that it might cause harm to another of the particular kind or in the 
particular manner in which the harm has in fact occurred, is not of itself sufficient to 
prevent him from being liable for the other’s harm if his conduct is negligent toward 
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“from dangers which are foreseeable from the arrangement or use of 
the property.’’®? For example, though a school hill may not have been 
designed for sledding, the repeated use of the hill for this purpose can 
result in a foreseeable danger of injury which the school must remedy.® 
If the hill was never before used for sledding, the university would 
most likely not be required to protect against the possibility of its use 
for such a purpose.“ The university is not required to protect against 
every contingency, however remote, nor is the university an insurer of 
the invitee’s safety.© 

In Meyer v. State, a student sued a state university for injuries 
received on campus when he fell from a wooden footbridge that did 
not conform to applicable safety standards.*” The student had used the 
bridge even though other well-maintained, paved pathways were avail- 
able.“ The court found that the state was liable for the negligent 
maintenance of the bridge.®® In so doing, the court stated that it was 
foreseeable that students would use the bridge even though alternative 
routes were available.” Therefore, the university had a duty either to 
maintain the bridge properly or to remove it.” 

Entrants to premises who do not gain the status of invitees are often 
categorized as licensees.’ Licensees are persons who enter upon the 





the other and was a substantial factor in bringing about the harm. Id. § 435 comment a. 
See also Mcllrath v. College of St. Catherine, 399 N.W.2d 173, 174 (Minn. Ct. App. 
1987) (listing foreseeability or possibility of harm as a factor in determining liability); 
Pizzola v. State, 130 A.D.2d 796, 515 N.Y.S.2d 129 (1987) (scope of university’s duty is 
measured by foreseeability). 

62. PROSSER & KEETON ON TorTS 426 (5th ed. 1984) (emphasis added). 

63. See Pizzola v. State, 130 A.D.2d 796, 515 N.Y.S.2d 129 (1987). See also Weissman 
v. State, 94 A.D.2d 931, 931, 463 N.Y.S.2d 329, 330 (1983) (state not negligent in failing 
to foresee that university student would use a glass showcase as a place to sit when 
there were chairs available). 

64. See Pizzola, 130 A.D.2d at 797-798, 515 N.Y.S.2d at 130 (limited number of prior 
incidents of sledding were not prevalent enough to put the state on notice and make the 
danger of injury from such activity a foreseeable one which would have imposed a duty 
of protection on the state). 

65. Drew v. State, 146 A.D.2d 847, 536 N.Y.S.2d 252 (1989); Bradshaw v. Rawlings, 
612 F.2d 135 (3d Cir. 1979), cert. denied, 446 U.S. 909, 100 S. Ct. 1836 (1980); Meyer 
v. State, 92 Misc.2d 996, 1001, 403 N.Y.S.2d 420, 424 (1978). 

66. 92 Misc.2d 996, 403 N.Y.S.2d 420 (1978). 

67. Id. at 997-998, 403 N.Y.S.2d at 422. Though New York has abandoned the rigid 
invitee, licensee, and trespasser distinctions, the court’s treatment of foreseeability is 
still applicable. 

68. Id. at 1000, 403 N.Y.S.2d at 423. 

69. Id. at 1001, 403 N.Y.S.2d at 424. The court also found culpable conduct of the 
student in the amount of fifty percent. Id. at 1003, 403 N.Y.S.2d at 426. Therefore, being 
in a comparative negligence jurisdiction, the court reduced the plaintiff's damage award 
by fifty percent. Id. at 1006, 403 N.Y.S.2d at 428. 

70. Id. at 1000, 403 N.Y.S.2d at 423-424. 

71. Id. at 1001, 403 N.Y.S.2d at 424. 

72. See infra note 74. See RESTATEMENT (SECOND) OF TorTs § 342 comment d (1965) 
(members of the possessor’s family and social guests have been held to be entitled to 
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landowner’s property solely for their own purposes, with the permission 
of the landowner.”? The university generally has the same duty to 
licensees as does a private landowner.” The main difference between 
the duty owed to invitees and that owed to licensees is summed up by 
the often-repeated statement that licensees take the land as they find 
it.”> Unlike with regard to invitees, the university does not have an 
active duty to inspect the property for dangerous or defective conditions 
to protect a licensee.”* Generally, no liability will be imposed for injuries 
resulting from ordinary hazards.”” But if the university has actual 
knowledge”® of a hidden dangerous or defective condition, a condition 
that the university has reason to believe the licensee will not discover, 
a duty arises on the part of the university at least to warn of such a 
condition.”” The posting of a sign will usually serve as adequate 





protection only equivalent to that of a licensee). It has been held that a family member 
of a student, given permission to live in a trailer on campus, is a mere licensee. Siver v. 
Atlantic Union College, 338 Mass. 212, 154 N.E.2d 360 (1958). Entrants on college 
premises for their own purposes, with no benefit to the school, have also been held to 
be licensees even though they had the implied permission of the college. Platt v. Skidmore 
College, 36 Misc.2d 631, 236 N.Y.S.2d 186 (1962). University employees are often covered 
by the employer’s nondelegable duty to furnish its employees with a reasonably safe 
work environment. See Guy v. Northwest Bible College, 64 Wash. 2d 116, 390 P.2d 708 
(1964). 

73. Thompson v. Kent State Univ., 36 Ohio Misc. 2d 16, 18, 521 N.E.2d 526, 528 
(1987); RESTATEMENT (SECOND) OF TorTs § 330 (1965). See Light v. Ohio Univ., 28 Ohio 
St. 3d 66, 502 N.E.2d 611 (1986) (nonstudents using university gymnasium for their own 
purposes, without a fee, were licensees). In some circumstances, a mere failure to object 
to another’s entry onto the premises may be sufficient indication of consent on the part 
of the owner or possessor. RESTATEMENT (SECOND) OF TorTs § 330 comment c (1965). 
Social guests are most often categorized as licensees. RESTATEMENT (SECOND) OF TORTS 
§ 330 comment h (1965). 

74. See Prairie View A. & M. Univ. v. Thomas, 684 S.W.2d 169, 170-171 (Tex. Ct. 
App. 1984) (state university owed same duty to licensees as private person). 

75. The landowner only owes a licensee the duty not to wilfully, wantonly, or 
recklessly cause the licensee harm. Poulin v. Colby College, 402 A.2d 846, 848 (Me. 
1979). 

76. Fleck v. Nickerson, 239 Or. 641, 399 P.2d 353 (1965); Gabbert v. Wood, 127 Cal. 
App. 2d 188, 273 P.2d 319 (1954); RESTATEMENT (SECOND) OF Torts § 342 comment d 
(1965). 

77. See Streickler v. New York, 13 N.Y.2d 716, 241 N.Y.S.2d 864, 191 N.E.2d 902 
(1963) (state not liable to licensee for injury from the presence of snow or ice patches 
on a playing field). 

78. This can be contrasted with the duty owed by landowners to invitees, which 
arises where the knowledge of the dangerous condition is either actual or constructive. 
See supra notes 51-53 and accompanying text. 

79. A possessor of land is subject to liability for injuries caused to licensees by a 
dangerous condition on the land only if the possessor knows of the condition, should 
expect that the licensees will not discover or realize the danger, and the possessor fails 
to use reasonable care to at least warn of the condition. RESTATEMENT (SECOND) OF TORTS 
§ 342 (1965). See Prairie View A. & M. Univ. v. Thomas, 684 S.W.2d 169, 170 (Tex. 
Ct. App. 1984) (if the licensor has actual knowledge of the defect, the licensor has a 
duty to warn the licensee or make the condition safe). If the licensees are adults, however, 
the fact that the condition is open and obvious is usually enough to apprise the licensees 
of the risk involved. RESTATEMENT (SECOND) OF TorTS § 342 comment b (1965). 
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warning.®° Like with invitees, however, when children are involved the 
university may be under a duty to do more than merely warn of the 
condition.** 

The last category is that of the trespasser, an entrant upon the 
landowner’s property without permission. In general, the university, 
as landowner, owes trespassers a duty only to refrain from active, 
willful, or intentional injury to the trespassers.®? Like with invitees and 
licensees, however, when the trespasser is a child the university may 
be held to a higher duty.®* For instance, if the university knows that 
minors habitually trespass upon a certain area of university property, 
a duty may arise to protect such trespassers against dangerous or 
defective conditions. 

Recently, the courts in many states have either limited the applica- 
bility of, or completely abolished the categories of invitee, licensee, 
and trespasser.** In their place, the courts have adopted a general duty 
of reasonable care under the circumstances.** This mode of analysis 





80. See supra note 79. There are, however, special situations in which an ordinary 
warning may not be sufficient to notify the licensee of the danger, or enable him to 
protect himself. In such situations, the possessor may still be required to exercise 
reasonable care to give an adequate warning in some other way. RESTATEMENT (SECOND) 
oF Torts § 342 comment k (1965). See infra note 86. 

81. The fact that a dangerous condition is open and obvious to a child licensee may 
not be enough to allow the possessor to assume that the child will fully appreciate the 
nature and extent of the risk involved. RESTATEMENT (SECOND) OF TorTS § 342 comment 
b (1965). 

82. The general rule is that possessors of land are not liable to trespassers for injury 
caused by the possessors’ failure to exercise reasonable care to put the property in a 
reasonably-safe condition for the trespassers. RESTATEMENT (SECOND) OF ToRTS § 333 (1965). 
There are, however, exceptions to this rule, such as when the possessor knows that 
trespassers constantly intrude on a limited area of the premises. Id. § 334. 

83. See supra notes 60 and 81, and accompanying text. 

84. Lam v. Board of Educ., 53 Misc.2d 238, 278 N.Y.S.2d 264 (1965). See RESTATEMENT 
(SECOND) oF Torts § 339 (1965). Where the child trespassor is too young to understand 
a warning, something more may be required. Id. § 339 comment o. The university may 
also be liable to persons outside their property in certain limited situations. See Id. § 
364 (possessor may be liable to persons outside the land for harm caused by disrepair 
of structure or other artificial condition on the premises). 

85. See Poulin v. Colby College, 402 A.2d 846, 849 (Me. 1979); Rowland v. Christian, 
69 Cal. 2d 108, 70 Cal. Rptr. 97, 443 P.2d 561 (1968), superseded by statute as stated 
in Perez v. Southern Pac. Transp. Co., 218 Cal. App. °1 462, 267 Cal. Rptr. 100 (1990) 
(abolishing rigid common-law distinctions). 

86. Poulin, 402 A.2d at 851. See Mariorenzi v. Joseph DiPonte, Inc., 114 R.I. 294, 
333 A.2d 127 (1975); Mounsey v. Ellard, 363 Mass. 693, 297 N.E.2d 43 (1973); Peterson 
v. Balach, 294 Minn. 161, 199 N.W.2d 639 (1972); Smith v. Arbaugh’s Restaurant, Inc., 
469 F.2d 97 (D.C. Cir. 1972), cert. denied, 412 U.S. 939, 93 S. Ct. 2274 (1973); Rosenau 
v. City of Estherville, 199 N.W.2d 125 (Iowa 1972); Mile High Fence Co. v. Radovich, 
175 Colo. 537, 489 P.2d 308 (1971); Pickard v. City and County of Honolulu, 51 Haw. 
134, 452 P.2d 445 (1969); Rowland v. Christian, 69 Cal. 2d 108, 70 Cal. Rptr. 97, 443 
P.2d 561 (1968), superseded by statute as stated in Perez v. Southern Pac. Transp. Co., 
218 Cal. App. 3d 462, 267 Cal. Rptr. 100 (1990). 
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will usually reach the same results as the category system.®” The duty 
owed to an entrant who would have been classified as an invitee under 
the old system will usually remain higher than that owed to an entrant 
who would have been a licensee.®** In other words, the elimination of 
the rigid common-law distinctions does not limit the duty owed by the 
university to entrants. 


C. Duty As Landlord 


Another theory frequently put forward, with some success, by plain- 
tiffs seeking to establish the existence of a duty on the part of the 
university stems primarily from landlord-tenant law.® The theory anal- 
ogizes the situation between universities and students to that of land- 
lords and tenants. According to this theory, the students living in 
university dormitories are tenants, with the university acting as their 
landlord.” 

Traditionally, a landlord had no duty with regard to property that 
the landlord has transferred to the tenant.” There are, however, certain 
situations in which a duty of the landlord remains. For instance, a 





87. Though a jurisdiction no longer adheres to the rigid classifications, the status of 
the entrant often remains relevant to the question of liability. Rowland, 69 Cal. 2d at 
119, 70 Cal. Rptr. at 104 , 443 P.2d at 568. See also Peterson v. San Francisco Community 
College Dist., 36 Cal. 3d 799, 808 n.5, 205 Cal. Rptr. 842, 847 n.5, 685 P.2d 1193, 1198 
n.5 (1984); Beauchamp v. Los Gatos Golf Course, 273 Cal. App. 2d 20, 25, 77 Cal. Rptr. 
914, 918 (1969). For instance, the status of the entrant remains important in determining 
the foreseeability of that entrant’s presence upon the land. Eddy v. Syracuse Univ., 78 
A.D.2d 989, 990, 433 N.Y.S.2d 923, 925 (1980). 

88. See supra note 87. 

89. See Bolkhir v. North Carolina State Univ., 321 N.C. 706, 365 S.E.2d 898 (1988) 
(plaintiff tenant suing state university under landlord-tenant theory for failure to exercise 
reasonable care in maintaining the premises). 

90. See Mead v. Nassau Community College, 126 Misc.2d 823, 825, 483 N.Y.S.2d 
953, 955 (1985), quoting Miller v. State, 62 N.Y.2d 506, 511, 478 N.Y.S.2d 829, 832, 
467 N.E.2d 493, 496 (1984) (‘‘[iJt is not disputed that when the state acts in a proprietary 
capacity as a landlord, it is subject to the same principles of tort law as is a private 
landlord’’). 

91. RESTATEMENT (SECOND) OF TorTs §§ 355, 356 (1965). See Burch v. University of 
Kan., 243 Kan. 238, 242, 756 P.2d 431, 433 (1988) (general rule is that there is no 
liability of the landlord for defective conditions existing at the time the lease becomes 
effective). Should the landlord attempt to make repairs on such premises, however, the 
landlord has a duty to exercise due care in so doing. Bolkhir, 321 N.C. at 709, 365 
S.E.2d at 900. This standard of due care is the objective standard of a reasonably prudent 
person under the circumstances. Id. 

92. Kansas has recognized six exceptions to the general rule of nonliability of 
landlords, which are as follows: 

1. latent dangerous conditions known to the landlord but not to the tenant; 
2. conditions dangerous to persons outside the premises; 
3. premises leased for public admission; 
4. parts of premises retained under the lessor’s control which the lessee is 
entitled to use; 
5. when the lessor contracts to repair; and 
6. where the lessor is negligent in making repairs. 
Burch, 342 Kan. at 242, 756 P.2d at 433-434. 
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landlord retains a duty to warn of any latent defects or dangerous 
conditions not likely to be discovered by the tenant.” In addition, the 
landlord has a duty to maintain common areas such as halls, walks, 
and lobbies in a reasonably safe condition.” 

In Burch v. University of Kansas,®* the Supreme Court of Kansas 
addressed whether the University of Kansas owed a duty to exercise 
reasonable care to maintain common areas in the dormitories in a 
reasonably safe condition for student residents and their visitors.°* The 
plaintiff, a sixty-seven-year-old woman, was injured in a fall down a 
poorly-lighted dormitory stairwell while visiting a student.*” The court, 
applying landlord-tenant law, found a duty to exercise reasonable care 
to maintain the stairwell in a reasonably safe condition despite the 
absence of a traditional, common-law lease.® 

The theory of the university’s duty as a landlord most often has been 
used in the context of student residents in university dormitories. As 
evidenced by Burch, however, nonstudent visitors may also successfully 
claim a duty of reasonable care to protect them when in university 
dormitories.” In either situation the courts hold the university liable 
only for reasonably foreseeable injuries.’ 


Il. UNIVERSITY DEFENSES 


In addition to the doctrines of sovereign and charitable immunity,’ 
universities have traditionally relied on two affirmative defenses to 





93. See supra note 92; Moazzami v. Board of Supervisors of La. State Univ., 424 
So.2d 1112, 1113 (La. Ct. App. 1982) (quoting a Louisiana Civil Code provision which 
places liability upon the lessor for any defects in the leased premises in existence at the 
time of the lease, even if the lessor had no knowledge of them). ‘‘It is not necessary that 
the lessor shall believe the condition to be unsafe, or even that [the lessor] have definite 
knowledge of its existence. . . . It is enough that [the lessor] be informed of facts from 
which a reasonable [person] would conclude that there is danger.’’ PROSSER & KEETON ON 
Torts 436 (5th ed. 1984). The duty to warn exists even though the landlord has transferred 
the property into the tenant’s possession. See RESTATEMENT (SECOND) OF TorRTS § 358 
(1965). 

94. Burch, 243 Kan. at 242, 756 P.2d at 434. See RESTATEMENT (SECOND) OF TorTS §§ 
360, 361 (1965). The lessor’s duty is not always satisfied by a warning to the lessee of 
the dangerous condition, such as when a defective entrance to an apartment house is 
the only one available. RESTATEMENT (SECOND) OF TorTS § 360 comment c (1965). 

95. 243 Kan. 238, 756 P.2d 431 (1988). 

96. Id. at 240, 756 P.2d at 433. 

97. Id. at 238, 756 P.2d at 432. 

98. Id. 247-248, 756 P.2d at 437. In so doing, the court recognized that a tenant is 
anyone who has temporary use and occupancy of leased premises. Burch, 243 Kan. at 
246, 756 P.2d at 436. The court further stated that in determining if an instrument is a 
lease, the intention of the parties as ascertainable from the instrument itself will govern. 
Id. 

99. See supra text accompanying notes 95-98. See also Bolkhir v. North Carolina 
State Univ., 321 N.C. 706, 365 S.E.2d 898 (1988) (claim against university under landlord- 
tenant theory to recover for injuries sustained by three-year old son of a student tenant). 

100. Bolkhir, 321 N.C. at 710, 365 S.E.2d at 901. 
101. See infra notes 125-182 and accompanying text. 
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claims for personal injuries resulting from dangerous or defective build- 
ings and grounds: first, that the claimant was contributorily negligent;'™ 
second, that the claimant assumed the risk of injury.’” 

The theory of contributory negligence has been used frequently by 
universities as an affirmative defense in tort.‘ The plaintiff is generally 
held to ‘‘a duty to see dangers which are obvious and can be detected 
and avoided by the degree of care exercised by a reasonably prudent 
person.’’'°> If it was unreasonable for the plaintiff to take the action 
which led to the injury, then the plaintiff was contributorily negli- 





102. Contributory negligence has been defined as conduct on the part of the actor 
which involves an undue risk of harm to that actor. RESTATEMENT (SECOND) OF TorTS § 
463 comment b (1965). It is a legally contributing cause along with the negligence of 
the defendant in bringing about the harm to the plaintiff. Id. § 463. 

103. The elements of assumption of risk are as follows: 

(1) There must be a risk of harm to plaintiff caused by defendant’s conduct or 
by the condition of the defendant’s land or chattels; (2) Plaintiff must have 
actual knowledge of the particular risk and appreciate its magnitude. [citations 
omitted] (3) The plaintiff must voluntarily choose to enter or remain within the 
area of the risk under circumstances that manifest his willingness to accept that 
particular risk. 
Garcia v. City of South Tucson, 131 Ariz. 315, 319, 640 P.2d 1117, 1121 (1982) (quoting 
Hildebrand v. Minyard, 16 Ariz. App. 583, 494 P.2d 1328 (1972)). 

104. See Cotrona v. Johnson & Wales College, 501 A.2d 728 (R.I. 1985) (holding that 
evidence was sufficient to find student plaintiff to have been negligent); Moazzami v. 
Board of Supervisors of La. State Univ, 424 So.2d 1112 (La. Ct. App. 1982) (plaintiff, 
who closed fire door on his hand, was contributorily negligent); Freed v. State Univ. of 
N. Y., 70 A.D.2d 783, 417 N.Y.S.2d 530 (1979) (state university not liable for plaintiff's 
injuries where plaintiff failed to prove his freedom from contributory negligence); Morrone 
v. State, 30 A.D.2d 1016, 294 N.Y.S.2d 236 (1968) (denying recovery to student for 
injury sustained by fall on ice in front of student’s dormitory on ground of contributory 
negligence as a matter of law); Mitchell v. State, 20 Misc.2d 381, 195 N.Y.S.2d 511 
(1959) (ten-year-old boy injured in hayloft of state agricultural school was barred from 
recovery because of contributory negligence); Rue v. State, 11 Misc.2d 337, 174 N.Y.S.2d 
556 (1958) (student of state college brought claim for injuries sustained in fall on 
university sidewalk; held that evidence was sufficient to establish plaintiff’s negligence). 

Like a negligence claim, a defendant trying to prove contributory negligence must 
prove the four negligence elements of duty, breach, causation, and damages. See Moran 
v. Aken, 93 Ill. App. 3d 774, 417 N.E.2d 846 (1981). Concerning causation, some courts 
require that the plaintiff’s negligence be a substantial factor in bringing about the injury 
before they will bar recovery. See Bahm v. Pittsburgh & Lake Erie R. Co., 6 Ohio St. 2d 
192, 217 N.E.2d 217 (1966). 

105. Lumbard v. Fireman’s Fund Ins. Co., 302 So.2d 394, 395 (La. Ct. App. 1974). 
See also Yarborough v. City Univ. of N. Y., 137 Misc.2d 282, 286, 520 N.Y.S.2d 518, 
521 (1987) (‘‘[cJontributory negligence is the doing of an act or failing to do an act which 
a reasonably prudent person would or would not have done under the circumstances’’); 
Kennedy v. Traveler’s Ins. Co., 277 So.2d 692 (La. Ct. App. 1973); Doyle v. Fidelity and 
Guar. Co., 266 So.2d 541 (La. Ct. App. 1972); Dunn v. Employers’ Liab. Assurance 
Corp., 241 So.2d 291 (La. Ct. App. 1970). The burden of establishing the plaintiff's 
contributory negligence rests upon the defendant. RESTATEMENT (SECOND) OF TorTs § 477 
(1965). For a child, the standard of conduct has been stated as the objective standard of 
a reasonable person of like age, intelligence, and experience under like circumstances. 
Id. § 464. See Caradori v. Fitch, 200 Neb. 186, 263 N.W.2d 649 (1978). 
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gent.*°° A factor often important in determining whether the plaintiff’s 
conduct was unreasonable is the existence of safe alternatives.’ For 
instance, if the plaintiff has alternative safe walkways, then the plaintiff 
may be contributorily negligent in using an icy one.’ 

The second theory often used to bar the claim of a plaintiff against 
a university is assumption of risk. A plaintiff assumes the risk of 
injury when the plaintiff has knowledge of a risk,° appreciates 
its nature and extent,’ and voluntarily consents to encounter that 





106. See supra notes 104-105. 

107. See RESTATEMENT (SECOND) OF TorTS § 473 (1965). See also infra note 114. 

108. If the dangerous pathway is the only alternative, however, the plaintiff may not 
be contributorily negligent in using it to exercise a legal right. See infra note 115. 

109. See Gehling v. St. George’s Univ. School of Medicine, 705 F. Supp. 761 (E.D.N.Y. 
1989) (student assumed the risk of suffering heat prostration and heat stroke when he 
entered road race under tropical conditions, knowing he was overweight and taking an 
amphetamine-like substance); Thompson v. Kent State Univ., 36 Ohio Misc. 2d 16, 17, 
521 N.E.2d 526, 529 (1987) (plaintiff assumed the risk of injury when she stepped off 
university sidewalk and slipped on bare ground). Unlike contributory negligence, as- 
sumption of risk can operate as a defense to liability not only for negligent conduct, but 
also for reckless conduct or conduct for which the defendant is subject to strict liability. 
RESTATEMENT (SECOND) OF TorTs § 496A comment d (1965). The burden of proof of the 
plaintiff's assumption of risk is upon the defendant. Id. § 496F. 

110. See Cincinnati, New Orleans & Tex. Pac. Ry. Co. v. Thompson, 236 F. 1, 9 (6th 
Cir. 1916) (stating that knowledge of the risk is the ‘‘watchword of assumption of risk’’). 
The plaintiff must have actual knowledge of the specific danger involved. A general 
knowledge that there is danger is not enough. Garcia v. City of South Tucson, 131 Ariz. 
315, 319, 640 P.2d 1117, 1127 (1981); Meese v. Brigham Young Univ., 639 P.2d 720, 
724 (Utah 1981). Accord, Maxey v. Freightliner, 665 P.2d 1367 (5th Cir. 1982); Klein v. 
R. D. Werner Co., Inc., 98 Wash. 2d 316, 654 P.2d 94,(1982). 

111. See Gilbert v. City of Los Angeles, 249 Cal. App. 2d 1006, 58 Cal. Rptr. 56 
(1967); Ellis v. Moore, 401 S.W.2d 789 (Tex. 1966); Shufelberger v. Worden, 189 Kan. 
379, 369 P.2d 382 (1962). Unlike the situation with contributory negligence, the plaintiff 
in assumption of risk situations is not held to any objective reasonable person standard. 
Instead, the plaintiff must have the actual subjective knowledge and appreciation of the 
risk in order to have assumed the risk. RESTATEMENT (SECOND) OF TorTS § 496D comment 
c (1965). See Kirk v. Washington State Univ., 109 Wash. 2d 448, 746 P.2d 285 (1987) 
(evidence must show that the plaintiff had full subjective understanding of the presence 
and nature of the risk involved, and that the plaintiff still voluntarily chose to encounter 
that risk); Yankanwich v. Wharton, 460 A.2d 1326, 1331 (Del. Super. Ct. 1983) (plaintiff 
did not assume the risk of injury as the plaintiff did not meet subjective understanding 
of risk); Rutter v. Northeastern Beaver County School Dist., 496 Pa. 590, 437 A.2d 1198 
(1981); Campbell v. Nordco Products, 629 F.2d 1258 (7th Cir. 1980). 

The plaintiff’s assumption of risk can either be express or implied, see Mesick v. State, 
118 A.D.2d 214, 218-19, 504 N.Y.S.2d 279, 282 (1986) (containing a good discussion of 
express and implied assumption of risk), reasonable or unreasonable. Stephenson v. 
College Misericordia, 376 F. Supp. 1324, 1327 (M.D. Pa. 1974); PROSSER & KEETON ON 
Torts § 68 (5th ed. 1984). Express assumption of risk involves an express agreement 
between two parties whereby one party agrees to relieve the other of a duty of care 
toward him or her. See Kirk, 109 Wash. 2d at 453, 746 P.2d at 288. Implied assumption 
of risk does not involve any such express agreement, but involves a situation where one 
party enters into a relationship with another, knowing the other party will not protect 
him or her against the risk involved. See Hildebrand v. Minyard, 16 Ariz. App. 583, 
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risk.1*? Since the plaintiffs must voluntarily consent to incur the risk, 
they may take action where risk is involved, yet still not assume the 
risk of injury.*** This is particularly true when the defendant’s conduct 
has left the plaintiff with no reasonable alternative.‘* 

Traditionally, the defenses of contributory negligence and assumption 
of risk were a complete bar to a recovery by the plaintiff,*> even when 
the defendant was also negligent.’** In the past thirty years a number 
of jurisdictions have mitigated this harsh result by adopting the doctrine 





585, 494 P.2d 1328, 1330 (1972). See also Akins v. Glens Falls City School Dist., 53 
N.Y.2d 325, 441 N.Y.S.2d 644, 424 N.E.2d 531 (1981); Mountain v. Wheatley, 106 Cal. 
App. 2d 333, 234 P.2d 1031 (1951) (examples of implied assumption of risk). Implied 
assumption of risk may apply where an invitee discovers a dangerous condition, but 
nevertheless proceeds voluntarily to encounter it. See Moss v. Atlanta Hous. Auth., 160 
Ga. App. 555, 287 S.E.2d 619 (1981); Curtis v. Traders Nat’] Bank, 314 Ky. 765, 237 
S.W.2d 76 (1951). For examples of express assumption of risk, see Gonzales v. Baltimore 
& Ohio R.R. Co., 318 F.2d 294 (4th Cir.), cert. denied, 375 U.S. 911, 84 S. Ct. 208 (1963) 
(plaintiff accepting gratuitous pass on railway train); Moss v. Fortune, 207 Tenn. 426, 
340 S.W.2d 902 (1960) (rental of horse); O’Callaghan v. Waller & Beckwith Realty Co., 
15 Ill. 2d 436, 155 N.E.2d 545 (1958) (plaintiff entered into lease). Courts have often 
refused to enforce express assumption of risk agreements as against public policy when 
there was no free and open bargaining. See Richard A. Berjian, D. O., Inc., v. Ohio Bell 
Tel. Co., 54 Ohio St. 2d 147, 375 N.E.2d 410 (1978) (carrier of passengers for hire cannot 
contract away liability); Reeder v. Western Gas & Power Co., 42 Wash. 2d 542, 256 P.2d 
825 (1953) (public utility attempted to escape liability for negligence in performance of 
duties); Johnston v. Fargo, 184 N.Y. 379, 77 N.E. 388 (1906) (contract exempting employer 
from all liability for negligence toward employees). 

112. RESTATEMENT (SECOND) OF TorTs § 496A comment d (1965). See Yarborough v. 
City Univ. of N.Y., 137 Misc.2d 282, 286, 520 N.Y.S.2d 518, 521 (1987) (“‘[t]raditionally, 
assumption of risk is the doing of an act recognizing the possible consequences thereof 
under circumstances evidencing a voluntary acceptance of such danger and the intention 
to relieve the defendant from the duty to the claimant with respect to such danger’’); 
Hildebrand v. Minyard, 16 Ariz. App. 583, 585, 494 P.2d 1328, 1330 (1972) (consent is 
element of assumption of risk). 

113. See Hendricks v. Broderick, 284 N.W.2d 209 (Iowa 1979) (hunter in forest does 
not assume risk of being shot by other hunters). 

114. RESTATEMENT (SECOND) OF TorTS § 496E (1965). See Marshall v. Ranne, 511 S.W.2d 
255 (Tex. 1974) (plaintiff bitten by neighbor’s boar on the way to his car was not required 
to remain in his house to avoid injury); Conroy v. Briley, 191 So.2d 601 (Fla. Dist. Ct. 
App. 1966), cert. denied, 201 So.2d 231 (Fla. 1967) (tenant did not assume the risk of 
landlord’s negligent maintenance of common passageway when it was the only exit to 
the street); Cote v. Palmer, 127 Conn. 321, 16 A.2d 595 (1940) (plaintiff did not assume 
the risk by attempting to save the life of another from peril created by the defendant’s 
negligence). 

115. See RESTATEMENT (SECOND) OF TorTs § 496A (1965) (‘‘a plaintiff who voluntarily 
assumes the risk of harm arising from the negligent or reckless conduct of the defendant 
cannot recover for such harm’’). 

116. Unlike contributory negligence, assumption of risk can be effective even when 
the defendant was reckless, since it is possible to assume the risk of reckless conduct. 
See Waltanen v. Wiitala, 361 Mich. 504, 105 N.W.2d 400 (1960). Assumption of risk 
has been found to be a defense to a strict liability cause of action. See Gomes v. Byrne, 
51 Cal. 2d 418, 333 P.2d 754 (1959) (plaintiff assumed the risk of abnormally dangerous 
activity); RESTATEMENT (SECOND) OF TorTs § 402A comment n (1965). 
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of comparative negligence.” Though comparative-negligence systems 
vary from state to state, plaintiff’s negligence generally reduces the 
amount of damages awarded, rather than completely barring plaintiff's 
claim.’* Even in comparative-negligence states, however, culpable con- 
duct of the plaintiff continues to be a defense for universities.’ 


Ill. IMMUNITY DOCTRINES 


Universities are traditionally divided into two categories—public and 
private.’2° Generally, a university is considered to be public if it is 
founded and supported by the state or a subdivision of the state.’ 





117. By 1988, forty-four states had adopted comparative negligence by statute or 
judicial decision. The only states that had not adopted the doctrine were Alabama, 
Maryland, North Carolina, South Carolina, Tennessee, and Virginia. W. ProssER, J. WADE 
& V. ScHWARTz, CASES AND MATERIALS ON ToRTs 562 (8th ed. 1988). For an example of 
judicial adoption of the doctrine, see Rowland v. Christian, 443 P.2d 561 (1968), 
superseded by statute as stated in Perez v. Southern Pac. Transp. Co., 218 Cal. App. 3d 
462, 267 Cal. Rptr. 100 (1990). 

118. Though there are numerous comparative negligence systems, the states have 
largely adopted one of three main types. One is the so called ‘‘not as great as’’ system. 
Under this system, the plaintiffs can recover diminished damages only if their negligence 
was not as great as that of the defendant. See, e.g., Coto. REv. STAT. § 13-22-111 (1987). 
A second system, called the ‘‘not greater than’’ approach, allows plaintiffs to recover 
diminished damages if their negligence was less than or equal to that of the defendant. 
See, e.g., Wis. Stat. ANN. § 895.045 (West 1983). The third system is the ‘‘pure’’ 
comparative negligence system. This system allows the plaintiff to recover for whatever 
percentage of fault is attributable to the defendant, regardless of how great the negligence 
of the plaintiff. See, e.g., N.Y. Civ. Prac. Law § § 1411-1413 (McKinney 1975); Lamphear 
v. State, 91 A.D.2d 791, 791, 458 N.Y.S.2d 71, 72 (1982) (recognizing that under the 
state’s comparative negligence system, culpable conduct on the part of the plaintiff would 
only serve to proportionately reduce the plaintiff’s recovery); Meyer v. State, 92 Misc.2d 
996, 403 N.Y.S.2d 420 (1978) (culpable conduct of a student plaintiff in the amount of 
fifty percent would reduce the plaintiff's damages by fifty percent). 

In some states the effect of comparative negligence on assumption of risk is to abolish 
it entirely. In others, comparative negligence merges assumption of risk with the defense 
of contributory negligence. See Kopischke v. First Continental Corp., 187 Mont. 471, 
610 P.2d 668 (1980); Brittain v. Booth, 607 P.2d 532 (Wyo. 1979); Gilson v. Drees Bros., 
19 Wis. 2d 252, 120 N.W.2d 63 (1963). In either case, the effect of comparative negligence 
statutes is only on implied assumption of risk. Comparative negligence has no effect on 
express assumption of risk. See Lyons v. Redding Constr. Co., 83 Wash. 2d 86, 95, 515 
P.2d 821, 826 (1973); Gilson, 19 Wis. 2d at 258, 120 N.W.2d at 67. For a discussion of 
the treatment of assumption of risk by states adopting comparative negligence, see 
generally W. KEETON, Torts § 68 (5th ed. 1984); V. ScHwarTz, COMPARATIVE NEGLIGENCE 
153-180 (2d ed. 1986); Annotation, Effect of Adoption of Comparative Negligence Rules 
on Assumption of Risk, 16 A.L.R.4th 700 (1982). 

119. See Gehling v. St. George’s Univ. School of Medicine, 705 F. Supp. 761, 766 
(E.D.N.Y. 1989) (stating that assumption of risk is still a relevant factor in determining 
proportion of culpable conduct); Kirk v. Washington State Univ., 109 Wash. 2d 448, 746 
P.2d 285 (1987) (while implied and express assumption of risk are still valid defenses, 
they are no longer total bars to claims by plaintiffs). 

120. See Trustees of Dartmouth College v. Woodward, 17 U.S. 518 (1819). 

121. Jones v. State Bd. of Educ., 219 La. 630, 53 So.2d 792 (1951); People ex rel. 
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Conversely, if a university is founded and supported by private indi- 
viduals, it is considered a private university.’22 This distinction is 
important because it may determine whether a university qualifies for 
the protection of certain types of immunity. For public universities, the 
doctrine of sovereign immunity has frequently supplied protection;’° 
private universities, on the other hand, have looked to the doctrine of 
charitable immunity for their protection.'“ 


A. Sovereign Immunity 


Traditionally, the doctrine of sovereign immunity has protected states 
from tort liability..2° Though sovereign immunity finds its origins in 
common law,’”¢ today it is codified in most states. The doctrine supports 
the principle that a state cannot be sued without its consent.'?” Unless 
a state has expressly waived its immunity,’”* therefore, it usually will 
not be liable in tort. 

The cloak of sovereign immunity traditionally has been extended to 
shield public universities from tort liability.12° The courts usually have 





Board of Trustees of Univ. of Ill. v. Barrett, 382 Ill. 321, 46 N.E.2d 951 (1943). The fact 
that a university receives some state aid, however, does not make it a public university. 
Trustees of Rutgers College v. Richman, 41 N.J. Super. 259, 125 A.2d 10 (1956); Trustees 
of Dartmouth College v. Woodward, 17 U.S. 518 (1819). The same is true of public 
universities which accept private donations. People ex rel. Board of Trustees of Univ. of 
Ill. v. Barrett, 382 Ill. 321, 46 N.E.2d 951 (1943). But universities which were founded 
as private institutions may later consent to be taken over by the state and thus become 
public universities. State ex rel. Little v. University of Kan., 55 Kan. 389, 40 P. 656 
(1895). Aid from the federal government, on the other hand, subjects a university to state 
power no more than does a donation from a private individual. Board of Trustees v. 
Indiana, 55 U.S. 268 (1852). In addition, it is possible that a university could be both a 
private and public institution at the same time. Trustees of Rutgers College v. Richman, 
41 N.J. Super. 259, 125 A.2d 10 (1956). 

122. Trustees of Dartmouth College v. Woodward, 17 U.S. 518 (1819) (a private 
university is endowed and funded by private persons, and subject to their control, and 
not to the general control of the government). 

123. See infra notes 125-157 and accompanying text. 

124. See infra notes 158-182 and accompanying text. 

125. Harley & Wasinger, Governmental Immunity: Despotic Mantle or Creature of 
Necessity, 16 WASHBURN L.J. 12, 15 (1976). 

126. See Harwood v. Johnson, 92 N.C. App. 306, 309, 374 S.E.2d 401, 403 (1988), 
rev’d in part, aff'd in part, 326 N.C. 488, 392 S.E.2d 439 (1990) (the doctrine of sovereign 
immunity is firmly established in the common law of North Carolina). It is generally 
agreed that the doctrine finds its roots in the English case of Russell v. Men of Devon, 
2 T.R. 667, 100 Eng. Rep. 359 (1788). 

127. Harwood, 92 N.C. App. at 309, 374 S.E.2d at 403; Prairie View A. & M. Univ. 
v. Thomas, 684 S.W.2d 169, 170 (Tex. Ct. App. 1984). 

128. See Krasney v. Curators of the Univ. of Mo., 765 S.W.2d 646, 650 (Mo. Ct. App. 
1989) (waiver of sovereign immunity must be by express consent to be sued). 

129. See Carlson v. Highter, 612 F. Supp. 603 (D.C. Tenn. 1985) (holding that the 
University of Tennessee shares the state’s immunity from suit); Fetterman v. University 
of Conn., 192 Conn. 539, 550, 473 A.2d 1176, 1182 (1984) (claims against the university 
are claims against the state and thus barred by sovereign immunity). See also Lyons v. 
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reasoned that the public university is an agency of the state and 
therefore entitled to the immunity enjoyed by the state.*%° Like the 
protection provided to the state as a whole, the immunity of public 
universities often can be waived only by express statutory or constitu- 
tional provisions." 

Several justifications have been given to support the doctrine of 
sovereign immunity in general, and its application to public universities 
in particular.*? One frequently-advanced justification underlying the 
doctrine is the idea that the sovereign can do no wrong,’* that is, it 
would be illogical to allow suit against the state in its own courts for 
violation of a right the state created.’ 

A competing justification espouses the view that sovereign immunity 
arose out of necessity rather than any principle of sovereignty. Under 
this view, sovereign immunity protects the state from bankruptcy,’ 





Texas A. & M. Univ., 545 S.W.2d 56, 58 (Tex. Civ. App. 1977); Dealey v. Dallas County 
Junior College Dist., 434 S.W.2d 724 (Tex. Civ. App. 1968); McCoy v. Board of Regents, 
196 Kan. 506, 413 P.2d 73 (1966); Scott v. Board of Supervisors, 336 F.2d 557 (5th Cir. 
1964); Livingston v. Regents of N. M. College, 64 N.M. 306, 328 P.2d 78 (1958); Wolf 
v. Ohio State Univ. Hosp., 158 N.E.2d 909 (1958), aff'd, 170 Ohio St. 49, 162 N.E.2d 
475 (1959); Cournoyer v. Dayton, 20 Conn. Supp. 48, 122 A.2d 30 (1956); Dunn v. 
Schmid, 239 Minn. 559, 60 N.W.2d 14 (1953) (all stating that instrumentalities and 
agencies of the state such as public universities are covered by the state’s sovereign 
immunity). 

130. Hickey v. Zezulka, 177 Mich. App. 606, 443 N.W.2d 180 (1989), appeal granted 
in part, 435 Mich. 864, 475 N.W.2d 345 (1990). See also Carlson, 612 F. Supp. at 604 
(University of Tennessee was agency of the state); State of Alaska v. Chevron Chem. Co., 
669 F.2d 1299, 1302 (Sth Cir. 1982) (university is considered a state instrumentality 
when being sued); Lowe v. Texas Tech Univ., 540 S.W.2d 297 (Tex. 1976) (college is 
state agency); Lyons v. Texas A. & M. Univ., 545 S.W.2d 56 (Tex. Civ. App. 1976) 
(university shares the state’s immunity). See also supra note 126. 

131. Statutes permitting a state to be sued generally are not sufficient to waive the 
immunity of the state university. The general rule is that there must be an express 
provision imposing such liability, at least in regards to governmental functions. State v. 
Morgan, 140 Tex. 620, 170 S.W.2d 652 (1943). Even when the university itself is amenable 
to suit, the general rule is that the university is a mere agency of the state and thus is 
immune from tort liability in the absence of an express waiver provision of constitution 
or statute. Livingston v. Regents of N. M. College of Agric. and Mechanical Arts, 64 
N.M. 306, 328 P.2d 78 (1958) (Board of Regents immune from suit for injuries to 
plaintiff). 

132. See infra notes 133-140 and accompanying text. 

133. See Bullock v. Joint Class ‘‘A’’ School Dist., 75 Idaho 304, 272 P.2d 292 (1954) 
(recognizing the theory of sovereignty as the basis of the rule of governmental immunity). 
In addition, all public agencies, institutions, and political subdivisions of the state are 
entitled to partake of the state’s sovereign immunity in the absence of statutes or 
constitutional provisions to the contrary. This is because in performing governmental 
functions, they merely act for the benefit of the state. See supra note 127. 

134. As stated by Justice Holmes, ‘‘[a] sovereign is exempt from suit, not because of 
any formal conception of obsolete theory, but on the logical and practical ground that 
there can be no legal right as against the authority that makes the law on which the 
right depends.’ Kawananakoa v. Polyblank, 205 U.S. 349, 353, 27 S. Ct. 526 (1907). 

135. Harley & Wasinger, Governmental Immunity: Despotic Mantle or Creature of 
Necessity, 16 WASHBURN L.J. 12, 32 (1976). 
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because the state lacks funds necessary to satisfy tort judgments against 
it.136 

Another justification supporting state and university immunity is 
promotion of public policy.’*” This theory rests on the idea that public 
education is for the benefit of the general public, so that education 
funds should not be diverted from their educational purpose in order 
to pay private damage awards. In effect, the claims of a few are 
sacrificed for the good of the many.** 

A further justification for tort immunity of public universities is the 
belief that such institutions are not empowered to raise the funds 
necessary to pay tort claims against them.**® Arguably, universities are 
primarily charitable institutions, empowered to raise funds for educa- 
tional purposes, not satisfaction of private tort claims.‘ 

With the doctrine of sovereign immunity standing as a bar, plaintiffs 
suing public universities for injuries received from dangerous buildings 
or grounds face an almost insurmountable obstacle. The doctrine of 
sovereign immunity, however, has been subject to increasing limitations 
during the past half century.** This trend toward limitation has accel- 
erated in the past twenty years’*? as more and more states have come 





136. Id. 

137. See Cullinan v. Jefferson County, 418 S.W.2d 407 (Ky. 1967) (public policy basis 
for governmental immunity); Boyer v. lowa High School Athletic Ass’n, 256 Iowa 337, 
127 N.W.2d 606 (1964) (basis of sovereign immunity is public policy). 

138. Basically, the idea is that ‘‘it is better that an individual should sustain an injury 
than that the public should suffer an inconvenience.’’ Russell v. Men of Devon, 2 T.R. 
667, 672, 100 Eng. Rep. 359, 362 (1788), quoted in, Ayala v. Philadelphia Bd. of Pub. 
Educ., 453 Pa. 584, 589, 305 A.2d 877, 879 (1973). 

139. See Weisner v. Board of Educ., 237 Md. 391, 206 A.2d 560 (1965) (tort action 
against board of education was barred where school authorities had the power to raise 
money only for the specific purposes of education, from which the funds could not be 
diverted to pay damages); Bragg v. Board of Pub. Instruction, 160 Fla. 590, 36 So. 2d 
222 (1948) (county board of public instruction was immune from tort liability for injury 
to a student since the board was required to use funds for the conduct of public schools 
and for no other purpose). 

140. See supra note 139. 

141. For a good discussion of some of the justifications for the doctrine and reasons 
why it has become archaic, see Ayala v. Philadelphia Bd. of Educ., 453 Pa. 584, 305 
A.2d 877 (1973). 

142. See Annotation, Modern Status of Doctrine of Sovereign Immunity as Applied to 
Public Schools and Institutions of Higher Learning, 33 A.L.R.3d 703 (1970). For a state- 
by-state list of the status of governmental immunity as of 1976, see Harley & Wasinger, 
Governmental Immunity: Despotic Mantle or Creature of Necessity, 16 WASHBURN L.J. 12, 
33-53 (1976). As an example of judicial abrogation, see Ziss v. Cuyahoga County 
Community College Dist., 13 Ohio App. 3d 167, 468 N.E.2d 752 (1983) (extending the 
abrogation of sovereign immunity to institutions of higher learning). 

Many of the states that have limited the applicability of the doctrine of sovereign 
immunity, however, require a notice of claim within a certain period of time after the 
injury. See, e.g. MicH. Comp. Laws § 691.1406 (West 1987) (requiring notice of claim); 
Brinkley v. City Univ. of N.Y., 92 A.D.2d 805, 460 N.Y.S.2d 53 (1983) (denying claim 
for failure to file timely notice of claim). In addition, courts have stated that any 
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to view the doctrine and its justifications as archaic.** By 1987, a 
significant majority of states had either limited or totally abrogated the 
doctrine.*** This has resulted in an increase in tort exposure for public 
universities. 

Even in states that have retained sovereign immunity, therefore, 
statutory exceptions have developed to allow suit in certain situations.'*° 
If the requirements of a statutory exception are met, the university is 
considered to have waived its immunity from suit. A few of these 
exceptions are particularly applicable to the liability of the university 
for dangerous or defective buildings and grounds. 

One such exception is the public-building exception, which is pro- 
vided for by many state statutes.‘** Under this exception, government 
agencies, including universities, are liable for personal injuries arising 
out of dangerous or defective conditions in public buildings under their 
control.’*” The determination of whether part of a public building is 
dangerous or defective is made in light of the uses or activities for 
which the building is specifically assigned:'** Some courts have broadly 
interpreted this exception. **° 





provisions waiving sovereign immunity will be strictly construed. Alexander v. State, 
756 S.W.2d 539, 542 (Mo. 1988); Kanagawa v. State ex rel. Freeman, 685 S.W.2d 831, 
835 (Mo. 1985). 

143. See Ayala, supra note 141. 

144. For state-by-state lists of the status of sovereign immunity as of the mid-1980s, 
see Merz, Low Level Waste Injury: Liability, Insurance, and Indemnification, 53 INs. 
Couns. J. 362, 377-381 (1986); Kaiser, Ronald, Liability and Law in Recreation, Parks 
and Sports, Prentice-Hall, 256-263 (1986); McClintock, Downey, Karav & Kirkpatrick, 
The Atascadero Rule: New Hurdle for Plaintiff Suing States in Federal Court—A Practical 
Guide for Courts, Practitioners, Congress, and States, 21 Gonz. L. REv. 47, 102-115 (1985- 
86). 

145. For instance, the court in Lowe v. Texas Tech Univ., 540 S.W.2d 297 (Tex. 1976) 
recognized three exceptions provided by the Texas Tort Claim Act. These were exceptions 
for the use of publicly owned automobiles, premises defects, and injuries from the 
conditions or use of property. Id. at 298. In addition, many states provide that the 
procurement of liability insurance waives sovereign immunity, at least to the level of the 
insurance coverage. See, e.g., Ga. Const. art. 1, § 2. 

146. See, e.g., Micu. Comp. Laws § 691.1406 (West 1987). 

147. Ross v. Consumers Power Co., 420 Mich. 567, 591, 363 N.W.2d 641, 647 (1984). 
One court has stated that the elements of the public-building exception are the existence 
of a defect, actual or constructive knowledge of the defect by the defendant, and a failure 
of the defendant to act to correct the defect. Ransburg v. Wayne County, 170 Mich. App. 
358, 427 N.W.2d 906 (1988). 

The public-building exception is not strictly limited to situations involving the repair 
or maintenance of public buildings. The exception may also apply where the building 
is dangerous or defective due to improper design, faulty construction or the absence of 
safety devices. Bush v. Oscoda Area Schools, 405 Mich. 716, 730, 275 N.W.2d 268, 272- 
273 (1979), rev’d on other grounds, Fisher v. Michigan Dep’t of Mental Health, 422 
Mich. 884, 368 N.W.2d 229 (1985); DeSanchez v. Genoves-Andrews, 161 Mich. App. 
245, 251, 410 N.W.2d 803, 805 (1987). 

148. Bush, 405 Mich. at 731, 275 N.W.2d at 273. 

149. See supra note 147. While the exception clearly applies to public ‘‘buildings,”’ 
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Hickey v. Zezulka*®° exemplifies how broadly courts may be willing 
to interpret this exception. In Hickey, an intoxicated Michigan State 
University student who was detained in a campus-security holding cell 
hanged himself from a bracketed heating device on the ceiling.’*! The 
student’s father sued the university and various university officials, 
claiming that they had negligently caused his son’s death.**? Though 
there was nothing structurally wrong with the bracketed heating device, 
the court found that it was nonetheless defective in light of the assigned 
temporary use of the room as a detoxification cell.‘** The claim fit into 
the public-building exception and was not barred by the doctrine of 
sovereign immunity.'™ 

The public-building exception, though prominent, is not the only 
exception to sovereign immunity that has increased the exposure of 
public universities to liability for dangerous or defective buildings and 
grounds. Some of the others include the dangerous public-property 
exception,’*> the exception for dangerous conditions of sidewalks,'** 
and the general exception for proprietary functions.*” These exceptions 





some courts have extended its application to areas adjacent te public buildings as well 
as the buildings themselves. See Pichette v. Manistique Pub. Schools, 403 Mich. 268, 
269 N.W.2d 143 (1978) (Michigan Supreme Court holding that the public-building 
exception applied to a negligently maintained slide located on a public playground); 
Tilford v. Wayne County Gen. Hosp., 403 Mich. 293, 269 N.W.2d 153 (1978) (held 
public-building exception applicable where the plaintiff was injured on sidewalk im- 
mediately adjacent to hospital). 

In other cases, however, the courts have refused to interpret the exception so exten- 
sively. See Abrams v. Schoolcraft Community College, 178 Mich. App. 668, 670, 444 
N.W.2d 533, 534 (1989) (refusing to find that a parking lot was ‘‘immediately adjacent”’ 
to a college building and thus covered by the public building exception); Reardon v. 
Department of Mental Health, 430 Mich. 398, 424 N.W.2d 248 (1988) (holding that the 
public-building exception only applied in cases where the injury is occasioned by the 
physical condition of the building itself and, thus, did not apply to two cases involving 
negligent security and supervision); Jolly v. City of St. Clair, 428 Mich. 860, 400 N.W.2d 
597 (1987) (refusing to extend the public building exception to a slide located in a 
municipal park not immediately adjacent to or part of any public building). 

150. 177 Mich. App. 606, 443 N.W.2d 180 (1989), appeal granted in part, 435 Mich. 
864, 475 N.W.2d 345 (1990). 

151. Hickey, 177 Mich. App. at 610-11, 443 N.W.2d at 183. 

152. Id. at 611, 443 N.W.2d at 183. 

153. Id. at 613, 443 N.W.2d at 184. 

154. Id. at 613-14, 443 N.W.2d at 184-185. 

155. See Alexander v. State, 756 S.W.2d 539 (Mo. 1988) (recognizing exception to 
sovereign immunity where the injury resulted from the dangerous condition of a public 
entity’s property). The term ‘‘property’’ has been interpreted to include both real and 
personal property. Id. at 541. 

156. Giosa v. School Dist. of Philadelphia, 127 Pa. Commw. 537, 562 A.2d 411 (1989). 

157. A governmental entity’s activities are proprietary and thus not immune from tort 
liability where they are conducted primarily for the purpose of producing profit and 
cannot normally be supported by taxes or fees. Hyde v. University of Mich. Bd. of 
Regents, 426 Mich. 223, 257-58, 393 N.W.2d 847, 862 (1986). Some of the activities that 
courts have found to be proprietary in nature include the operation of airports, hospitals, 
water treatment systems, gas systems, levees and dykes. Harley & Wasinger, Governmental 
Immunity: Despotic Mantle or Creature of Necessity, 16 WASHBURN L.J. 12, 15 (1976). 
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have greatly increased the exposure of public universities to tort lia- 
bility. 


B. Charitable Immunity 


Unlike their public counterparts, private universities have never en- 
joyed the protection of sovereign immunity. Since private universities 
are not agencies of the state, state immunities do not extend to them.’ 
Private universities have not, however, been without protection. The 
doctrine of charitable immunity has been an ample substitute for sov- 
ereign immunity in many areas.'*® 

In the past, the doctrine of charitable immunity stood as a bar to tort 
claims against charitable organizations.’ Though the phrase ‘‘charita- 
ble organizations’ has typically included hospitals and educational 
institutions,**' the courts have required universities seeking the im- 
munity protection to show that they are in fact charitable.’*? One of 





158. But see University of Louisville v. Hammock, 127 Ky. 564, 106 S.W. 219 (1907) 
(stating that charitable institutions are exempt from liability since they are mere instru- 
mentalities to aid in the performance of public duties). 

159. For a comprehensive discussion of charitable immunity as applied to private 
schools, see Annotation, Immunity of Private Schools and Institutions of Higher Learning 
From Liability in Tort, 38 A.L.R.3d 480 (1971). 

160. See supra note 159; McDonald v. Massachusetts Gen. Hosp., 120 Mass. 432, 436 
(1876) (the common law doctrine of charitable immunity provides that charitable insti- 
tutions are immune from liability in tort). See also infra note 162. Like sovereign 
immunity, charitable immunity had its beginnings in the English judicial system. Harley 
& Wasinger, Governmental Immunity: Despotic Mantle or Creature of Necessity, 16 
WASHBURN L.J. 12, 16 (1976). The operations of the institution did not have to be totally 
charitable in order to qualify for charitable immunity. The institution could have some 
profit-oriented functions, such as apartment rentals, and still qualify as a charitable 
organization. 

161. See McDonald, 120 Mass. at 436 (hospital is charitable organization). See also 
Berry v. Odom, 222 F. Supp. 467 (M.D.N.C. 1963); Matute v. Carson Long Inst., 160 F. 
Supp. 827 (M.D. Pa. 1958); Tomlinson v. Trustees of Univ. of Pa., 164 F. Supp. 353 
(E.D. Pa. 1958); Southern Methodist Univ. v. Clayton, 142 Tex. 179, 176 S.W.2d 749 
(1943); President & Directors of Georgetown College v. Hughes, 130 F.2d 810 (D.C. Cir. 
1942); Ettlinger v. Trustees of Randolph-Macon College, 31 F.2d 869 (4th Cir. 1929); 
Baylor Univ. v. Boyd, 16 S.W.2d 700 (Tex. Civ. App. 1929); Roberts v. Kirksville College 
of Osteopathy & Surgery, 16 S.W.2d 625 (Mo. Ct. App. 1929); Parks v. Northwestern 
Univ., 218 Ill. 381, 75 N.E. 991 (1905); Collins v. New York Post Graduate Medical 
School & Hosp., 59 A.D. 63, 69 N.Y.S. 106 (1901) (all finding that universities were 
charitable organizations and thus entitled to some degree of charitable immunity). But 
see Vermillion v. Woman’s College, 104 S.C. 197, 88 S.E. 649 (1916); University of 
Louisville v. Hammock, 127 Ky. 564, 106 S.W. 219 (1907) (both holding that the 
institutions were not entitled to charitable immunity). See generally 15 Am. Jur.2d, 
Cuaritigs § § 44-46 (1976). 

162. Charitable immunity, like sovereign immunity, is an affirmative defense that must 
be affirmatively pleaded and proven by the defendant. Isaacson v. Husson College, 297 
A.2d 98, 102 (Me. 1972). See Radosevic v. Virginia Intermont College, 633 F. Supp. 
1084, 1089 (W.D. Va. 1986) (college whose charter did not specifically restrict operations 
to charitable purpose and whose manner of operations was not strictly charitable was 








1991] DEFECTIVE BUILDINGS AND GROUNDS 377 


the factors considered in making this determination was the extent of 
profit-making activities carried on by the university.’® If such activities 
were extensive, the university would not qualify for charitable immu- 
nity.** 

If a university qualified as a charitable organization, then the doctrine 
of charitable immunity gave it some degree of immunity from tort 
liability..*° The protection was generally not, however, as broad as that 
provided to public universities through the doctrine of sovereign im- 
munity.’ Unlike sovereign immunity, the doctrine of charitable im- 
munity was often held to bar only suits brought by beneficiaries of the 
charity.**” Nonbeneficiaries could sue the university free from the limits 
of the doctrine.’ A university student could therefore be barred from 
a suit, while a mere visitor might not be barred.’ 





not entitled to charitable immunity). It has been held that the fact that an institution 
receives tuition or other fees from students does not change its charitable status. Berry 
v. Odom, 222 F. Supp. 467 (M.D.N.C. 1963); Parks v. Northwestern Univ., 121 Ill. App. 
512, aff'd, 218 Ill. 381, 75 N.E. 991 (1905). 

163. See supra note 162. See also Grueninger v. President & Fellows of Harvard 
College, 343 Mass. 338, 178 N.E.2d 917 (1961) (college’s activities which gave rise to 
the action were primarily commercial and thus not covered by the doctrine of charitable 
immunity); Matute v. Carson Long Inst., 160 F. Supp. 827 (M.D. Pa. 1958) (school was 
charitable institution where it was conducted with no purpose of private gain and money 
received from profit operations covered expenses and then was put back into the 
institution); President & Directors of Georgetown College v. Hughes, 130 F.2d 810 (D.C. 
Cir. 1942) (corporation was charitable where its property derived from gifts and was not 
used for profit or gain); Rhodes v. Millsaps College, 179 Miss. 596, 176 So. 253 (1937) 
(college not immune from liability for death of a boy resulting from alleged negligence 
in operation of elevator shaft in building which the college rented for office space and 
business purposes). 

164. See supra note 163. Compare Miller v. Concordia Teachers College, 296 F.2d 100 
(8th Cir. 1961) (operation of dormitory which charged students a fee was within the 
charitable activity of the college). 

165. See supra notes 160-164. 

166. Compare notes 160-164 and notes 125-157 and accompanying text. 

167. Jerolamon v. Fairleigh Dickinson Univ., 199 N.J. Super. 179, 488 A.2d 1064 
(1985). See Yost v. Texas Christian Univ., 362 S.W.2d 338 (Tex. Civ. App. 1962); Miller 
v. Concordia Teachers College, 296 F.2d 100 (8th Cir. 1961); Jeffrey v. Whitworth College, 
128 F. Supp. 219 (E.D. Wash. 1955); Ettlinger v. Trustees of Randolph-Macon College, 
31 F.2d 869 (4th Cir. 1929) (all finding the university immune from tort liability to 
beneficiaries). But see Tomlinson v. Trustees of Univ. of Pa., 164 F. Supp. 353 (E.D. Pa. 
1958); Southern Methodist Univ. v. Clayton, 142 Tex. 179, 176 S.W.2d 749 (1943); 
Vermillion v. Women’s College, 104 S.C. 197, 88 S.E. 649 (1916) (all finding that the 
doctrine of charitable immunity extended to bar suits of strangers as well as beneficiaries). 
For a summary of several cases discussing the difference between a beneficiary and a 
stranger, see Annotation, Immunity<of Private School and Institutions of Higher Learning 
From Liability in Tort, 38 A.L.R.3d 480, 510-11 (1971). 

168. See Matthews v. Wittenberg College, 113 Ohio App. 387, 178 N.E.2d 526 (1960) 
(stating that a charitable institution could be liable in tort if the injured party was not a 
beneficiary and the harm is a result of the institution’s failure to exercise due care in 
selection of employees). See also supra note 159. 

169. See supra notes 167-168. 
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Supporters of charitable immunity have advanced several arguments 
to justify the doctrine.’ These arguments include the ‘‘trust fund’’ 
theory, the theory of implied waiver, and the furtherance of public 
policy. 

Under the ‘‘trust fund’’ theory,’”* the funds of a charitable organi- 
zation are held in trust for charitable purposes and should not be 
diverted to satisfy tort claims.’”? Diversion would also discourage do- 
nors, substantially impairing the promotion of the charitable cause.” 

Under the theory of implied waiver, or assumption of risk,’ a 
beneficiary of a charitable organization is said to have impliedly waived 
the institution’s liability or assumed the risk of negligence. This theory 
was widely criticized as based on a legal fiction.1”5 

Yet another theory advanced is public policy.’”* Like the similar 
argument justifying sovereign immunity, this theory argues that chari- 
table immunity benefits society as a whole.” In effect, it is better to 
have one person suffer than to deprive the public of the benefit of the 
charity.1”8 

While the charitable-immunity doctrine was widely applied in the 
early part of this century,’ the trend since has been to limit its 
application.’ Justifications underlying the doctrine have come under 





170. See infra notes 171-178. 

171. See infra note 172. 

172. See Tomlinson v. Trustees of Univ. of Pa., 164 F. Supp. 353 (E.D. Pa. 1958), 
appeal dismissed on other grounds, 266 F.2d 569 (3d Cir. 1958) (stating that the rationale 
for charitable immunity in Pennsylvania was the trust fund theory); Ettlinger v. Trustees 
of Randolph-Macon College, 31 F.2d 869 (4th Cir. 1929) (court refused to find charitable 
college liable for a student’s injuries caused by an unsafe building, stating that charitable 
immunity arose from the theory that charitable funds should not be diverted to pay 
damages to a beneficiary of a charity); Love v. Nashville Agric. & Normal Inst., 146 
Tenn. 550, 243 S.W. 304 (1922) (though charitable educational institution was found 
liable for damages from the operation of a nuisance, the court stated that under Tennessee 
law the trust funds of a charitable corporation generally could not be diverted to pay 
private judgments). 

173. See supra note 172. 

174. See President & Directors of Georgetown College v. Hughes, 130 F.2d 810 (D.C. 
Cir. 1942) (recognizing the doctrine of implied waiver as one of the theories behind 
charitable immunity). 

175. Annotation, Tort Immunity of Nongovernmental Charities—Modern Status, 25 
A.L.R.4th 517, 523 (1983). See Mississippi Baptist Hosp. v. Holmes, 214 Miss. 906, 55 
So.2d 142 (1951) (recognizing fiction does not work where patient in hospital is paying 
for care). 

176. See Radosevic v. Virginia Intermont College, 633 F. Supp. 1084, 1086 (W.D. Va. 
1986) (charitable immunity doctrine rests on public policy). 

177. See Radosevic, 633 F. Supp. at 1086. 

178. Ettlinger v. Trustees of Randolph-Macon College, 31 F.2d 869, 873 (4th Cir. 
1929). See Vermillion v. Women’s College, 104 S.C. 197, 88 S.E. 649 (1916) (stating that 
it is better for an individual to suffer than to deprive the public of the benefit of the 
charity). 

179. See supra note 159. 

180. Harley & Wasinger, Governmental Immunity: Despotic Mantle or Creature of 
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much criticism.**1 Today, the majority view is that charitable organi- 
zations are not entitled to immunity simply because of their charitable 
nature.’®? Charitable organizations such as universities, which once 
relied on the doctrine for protection, are consequently becoming in- 
creasingly exposed to tort liability. 


IV. CONCLUSION 


In recent years, universities have increasingly faced the prospect of 
tort liability. Alcohol-related problems, extracurricular injuries and dan- 
gerous buildings and properties have created increasing opportunities 
for lawsuits against universities. Universities have responded to these 
problems in a variety of ways. Through stricter alcohol policies and 
tighter campus security, universities have attempted to limit potential 
problems. One area in which more needs to be done, however, is that 
of liability for injuries resulting from dangerous or defective buildings 
and grounds. 

Inattention to liability exposure for dangerous or defective buildings 
and grounds was not a major concern for universities in the late 1960s 
and 1970s. The in loco parentis doctrine was dying, and with it much 
of the duty of universities in this area. In the 1980s, however, the 





Necessity, 16 WASHBURN L.J. 12, 32 (1976). See, e.g., Bodard v. Culver-Stockton College, 
471 S.W.2d 253 (Mo. 1971) (recognizing the abolition of the charitable immunity doc- 
trine); Hoffman v. Misericordia Hosp. of Philadelphia, 439 Pa. 501, 267 A.2d 867 (1970) 
(abrogating charitable immunity doctrine in Pennsylvania); Gubbe v. Catholic Diocese of 
Rochford, 122 Ill. App. 2d 71, 257 N.E.2d 239 (1970) (recognizing that charitable 
immunity from negligence liability had been abolished in Illinois); Abernathy v. Sisters 
of St. Mary’s, 446 S.W.2d 599 (Mo. 1969) (judicially abrogating the doctrine of charitable 
immunity); Heimbuch v. President & Directors of Georgetown College, 251 F. Supp. 614 
(D.C.D.C. 1966) (no charitable immunity for private university for injuries caused to a 
student); Hungerford v. Portland Sanitarium & Benevolent Ass’n, 235 Or. 412, 384 P.2d 
1009 (1963) (abrogating the doctrine of charitable immunity); Miller v. Macalester College, 
262 Minn. 418, 115 N.W.2d 666 (1962) (private university was not immune from tort 
liability for injury to a student when scaffolding collapsed); Jeffrey v. Whitworth College, 
128 F. Supp. 219 (E.D. Wash. 1955) (recognizing that Washington courts had abrogated 
the rule of tort immunity for charitable organizations); President & Directors of Georgetown 
College v. Hughes, 130 F.2d 810 (D.C. Cir. 1942) (affirming a judgment against a charitable 
hospital run by a college on the grounds that charities enjoy no immunity from tort 
liability); Brigham Young Univ. v. Lillywhite, 118 F.2d 836 (10th Cir. 1941), cert. denied, 
314 U.S. 638, 62 S. Ct. 73 (1941) (repudiating charitable immunity doctrine and holding 
private university liable for injuries sustained by a student). See also 15 Am. Jur.2d, 
CHARITIES § 190 (1976). 

181. See Radosevic v. Virginia Intermont College, 633 F. Supp. 1084, 1087-1088 (W.D. 
Va. 1986) (public policy no longer strongly in favor of charitable immunity); President 
& Directors of Georgetown College v. Hughes, 130 F.2d 810 (D.C. Cir. 1942) (recognizing 
the trend toward spreading the burden of tort injury from the individual to the public 
represented by the charities). 

182. See supra notes 180-181. For a general discussion of the applicability of charitable 
immunity to charitable organizations, see Annotation, Tort Immunity of Nongovernmental 
Charities—Modern Status, 25 A.L.R.4th 517 (1983); Annotation, Immunity of Private 
Schools and Institutions of Higher Learning From Liability in Tort, 38 A.L.R.3d 480 
(1971). 
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courts began to renew emphasis on the university’s duty toward stu- 
dents and outsiders. Combined with the continuing trend of limiting 
the protection of sovereign and charitable immunities, this increased 
emphasis resulted in greater exposure of universites to liability in this 
area. If inattention continues, the exposure will most likely continue 
to escalate in the 1990s. 

Though there is no ‘‘quick fix’’ for this problem, universities can 
take several steps to protect themselves. First, universities should reg- 
ularly inspect all facilities. In so doing, universities may satisfy their 
duty in some instances. Second, universities should attempt to keep 
their facilities upgraded to prevent them from falling into a dangerous 
condition. Finally, universities should intensify warnings of dangerous 
conditions for those entering university property. Though these steps 
will not eliminate liability for dangerous buildings and grounds, they 
may serve to alleviate the risk. Failing to give proper attention, uni- 
versities may find themselves using more and more of their education 
funds not for education, but for private personal injury judgments. 


David M. Dumas* 





* B.A., Dartmouth College, 1988; J.D. Candidate, Notre Dame Law School, 1991. 





STUDENT NOTE 


The First Amendment and Public 
Funding of Religiously Controlled or 
Affiliated Higher Education 


INTRODUCTION 


The first amendment’s establishment clause,’ as interpreted by the 
United States Supreme Court, prohibits direct public funding of ‘‘per- 
vasively sectarian’ educational institutions. Several commentators have 
argued that religiously affiliated colleges and universities now eligible 
for direct public funding would become ‘‘pervasively sectarian’’—and 
therefore would lose public funding—if religious control over their 
governance, or over their religious or theological academic functions, 
increased significantly.* If this were true, then factions opposed to 





1. ‘Congress shall make no law respecting an establishment of religion .. . .”” U.S. 
Const. amend. I. The Supreme Court held that ‘‘[t]he Fourteenth Amendment has 
rendered the legislatures of the states as incompetent as Congress’’ to enact laws 
“respecting an establishment of religion or prohibiting the free exercise thereof’’ in 
Cantwell v. Connecticut, 310 U.S. 296, 303, 60 S. Ct. 900, 903 (1940). The Court first 
considered the constitutionality of a state law under the establishment clause in Everson 
v. Board of Education, 330 U.S. 1, 15-16, 67 S. Ct. 504, 511-12 (1947). 

For critical surveys of Supreme Court opinions and scholarly commentary treating 
the establishment clause and the free-exercise clause of the first amendment, see 3 R. 
ROTUNDA, J. NOWAK, & J. YOUNG, TREATISE ON CONSTITUTIONAL LAW: SUBSTANCE & PROCEDURE, 
ch. 21 (1986 & Supp. 1990) [hereinafter RorunDA, Nowak & YOUNG]; L. TRIBE, AMERICAN 
CONSTITUTIONAL Law, ch. 14 (2d ed. 1988). For an annotated guide to recent literature on 
the religion clauses, see Payne, Uncovering the First Amendment: A Research Guide to 
the Religion Clauses, 4 Notre DaME J. L. ErHics & Pus. PoL’y 825 (1990). 

2. A ‘‘pervasively sectarian’’ institution is one in which ‘‘secular activities cannot 
be separated from sectarian ones.’’ Roemer v. Board of Pub. Works, 426 U.S. 736, 755, 
96 S. Ct. 2337, 2349 (1976) (plurality opinion of Blackmun, J.) (citing Hunt v. McNair, 
413 U.S. 734, 93 S. Ct. 2868 (1973)); see id. at 768, 96 S. Ct. at 2355 (White, J., 
concurring in judgment). 

3. See Davis, The American Constitution and Catholic Canon Law, 31 J. CHURCH & 
St. 207 (1989) (Catholic colleges and universities would become ‘‘pervasively sectarian’’ 
if they implemented requirements of Catholic canon law regarding institutional gover- 
nance and theological education); Comment, Having One’s Cake and Eating It Too: 
Government Funding and Religious Exemptions for Religiously Affiliated Colleges and 
Universities, 1989 Wis. L. Rev. 1061, 1063 (commitment or lack of commitment to 
‘accepted principles of academic freedom,’’ even in religious or theological education, 
is the crucial difference between ‘‘pervasively sectarian’’ and other religiously affiliated 
educational institutions); Catholic College and University Presidents Respond to Proposed 
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increased religious control would possess a powerful assault weapon 
supplied by the government, namely, the threat that increased religious 
control would result in loss of public funding. 

This Note argues that the first amendment does not require, nor even 
permit, government to supply those factions with that weapon. In- 
creased religious control of institutional governance, or of religious or 
theological activities, need not affect direct public funding of an insti- 
tution’s separable secular educational functions, nor need it affect 
public funding provided to students for any educational functions. 
Indeed, this Note argues, the first amendment forbids government to 
deny funding of separable secular educational functions—or to treat 
ostensibly secular functions as nonsecular—on the basis of a religious 
classification involving institutional governance or avowedly nonsecular 
functions. Government may nevertheless decline to fund any private 
education at all, any specifically religious or theological education, or 
any education at ‘‘pervasively sectarian’’ institutions, correctly defined. 

Part I of this Note briefly discusses general principles underlying the 
Supreme Court’s treatment of establishment-clause limits on aid to 
education. Part II analyzes the Court’s development and application of 
the ‘‘pervasively sectarian’’ standard in relation to institution-directed 
funding of higher education.* Part III considers the Court’s treatment 


of student-directed educational assistance, culminating in Witters v. 
Washington Department of Services for the Blind (1986),5 which leaves 





Vatican Schema, 15 Oricins 697, 700 (1986) (‘‘[I]t is virtually certain that [public funds] 
would be withdrawn’’ on establishment-clause grounds if Catholic colleges and univer- 
sities accepted Vatican’s proposed changes in institutional governance and theological 
education); see also Vasey, Roemer v. Board of Public Works, Maryland: The Supreme 
Court’s Evaluation of the Religious Mission of Catholic Colleges and Church Expectations, 
23 CaTH. Law. 108, 108-09 (1978) (‘‘Both the plurality opinion . . . [and] the dissenting 
opinions of Mr. Justice Brennan and Mr. Justice Stevens[] agreed [in Roemer] that Catholic 
higher educational institutions have so watered down the transmission of Catholic 
doctrine and practice that the distinction between their mission and that of secularly 
oriented colleges has become blurred enough to permit state aid to the former without 
violating the first amendment. . . . [T]he Court’s evaluation of Catholic college education 
should give pause to Catholic educators and challenge them to examine whether they 
have sold their birthright for a mess of pottage.’’). See generally K. WHITEHEAD, CATHOLIC 
COLLEGES AND FEDERAL FUNDING (1988); Greenawalt, Constitutional Limits on Aid to 
Sectarian Universities, 4 J.C.U.L. 177 (1977). 

4. This Note does not systematically treat the Supreme Court’s establishment-clause 
decisions on institution-directed aid to elementary and secondary education. Beginning 
with Lemon v. Kurtzman, 403 U.S. 602, 91 S. Ct. 2105 (1971), these decisions have 
followed a very different course from the higher-education decisions, primarily because 
the Court has routinely treated religiously controlled or affiliated elementary and sec- 
ondary schools—unlike colleges and universities—as ‘‘pervasively sectarian.’’ See espe- 
cially Aguilar v. Felton, 473 U.S. 402, 105 S. Ct. 3232 (1985); School Dist. of Grand 
Rapids v. Ball, 473 U.S. 373, 105 S. Ct. 3216 (1985). 

5. 474 U.S. 479, 106 S. Ct. 748, reh’g denied, 475 U.S. 1091, 106 S. Ct. 1485 
(1986), on remand sub nom. Witters v. State Comm’n for the Blind, 112 Wash. 2d 363, 
771 P.2d 1119, cert. denied, 110 S. Ct. 147 (1989). 

The United States Supreme Court’s Witters decision is cited in this Note as Witters 
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little doubt that the establishment clause permits public funds for 
education to be directed to individual students even if they attend 
‘‘pervasively sectarian’ institutions or apply the funds to specifically 
religious education.® Part IV, taking the Witters litigation on remand 
as a convenient focal point, examines the first-amendment limits upon 
government’s ability to restrict public funding of religiously controlled 
or affiliated higher education while still funding other private higher 
education. 


I. THE ESTABLISHMENT CLAUSE AND PUBLIC AID TO EDUCATION: GENERAL 
PRINCIPLES AND AGREED-UPON APPLICATIONS 


The gloomy refrain, ‘‘we can only dimly perceive the lines of de- 
marcation,’’? echoes through the procession of Supreme Court cases 
concerning establishment-clause limits on aid to education. Neverthe- 
less, in these and related cases the Court has treated at least two general 
principles as firmly established guides to interpretation of the estab- 
lishment clause: (1) religious neutrality and (2) separation of govern- 
ment and religion.® 





(U.S. 1986) to distinguish it from the Washington Supreme Court’s decisions in Witters 
(Wash. 1984) and Witters (Wash. 1989). See infra notes 98, 103. 

At the time of this writing, Witters (U.S. 1986) remained the Supreme Court’s most 
recent decision on the constitutionality of student-directed aid to religiously controlled 
or affiliated education. The Court has not applied the establishment clause to institution- 
directed funding of higher education since Roemer v. Board of Public Works, 426 U.S. 
736, 96 S. Ct. 2337 (1976). 

6. See infra notes 101-127 and accompanying text; see also RoruNDA, Nowak & 
YOUNG, supra note 1, at 88-90, 93 (Supp. 1990); L. TRIBE, supra note 1, at 1216-18; 
Rotunda, The Constitutional Future of the Bill of Rights: A Closer Look at Commercial 
Speech and State Aid to Religiously Affiliated Schools, 65 N.C.L. Rev. 917, 932-33 
(1987); Thomas, Freedom of Choice in Higher Education: Witters v. Washington Depart- 
ment of Services for the Blind, 31 Epuc. L. Rep. 373 (1986); Note, The Increasing Judicial 
Rationale for Educational Choice: Mueller, Witters and Vouchers, 66 WasH. U.L.Q. 363 
(1988); Case Comment, Witters v. Washington Department of Services for the Blind: The 
Establishment Clause and Financial Aid to Students for Religious Education at Private 
Institutions, 13 J.C.U.L. 397 (1987). But cf. Simson, The Establishment Clause in the 
Supreme Court: Rethinking the Court’s Approach, 72 CorNELL L. REv. 905, 930-31 
(narrowly interpreting Witters (U.S. 1986) as applicable only to vocational education for 
persons with disabilities); Comment, supra note 3, at 1076 (asserting that Witters (U.S. 
1986) is a ‘‘unique decision that is applicable only to its particular facts’’). 

7. ‘‘Candor compels acknowledgment . . . that we can only dimly perceive the lines 
of demarcation in this extraordinarily sensitive area of constitutional law.’’ Lemon v. 
Kurtzman, 403 U.S. 602, 612, 91 S. Ct. 2105, 2111 (1971) (quoted in, e.g., Witters (U.S. 
1986), 474 U.S. at 485, 106 S. Ct. at 750; Mueller v. Allen, 463 U.S. 388, 393, 103 S. 
Ct. 3062, 3066 (1983); Tilton v. Richardson, 403 U.S. 672, 678, 91 S. Ct. 2091, 2095 
(1971) (plurality opinion of Burger, C.J.)). 

8. This Note uses ‘‘neutrality’’ to mean impartiality or nondiscrimination, not only 
among different religions but between religion and nonreligion, and uses ‘‘separation’’ 
to mean governmental noninvolvement with religion as such. 

This use of the word ‘‘neutrality’’ accords with the Supreme Court’s usage in some 
cases. See, e.g., Jimmy Swaggart Ministries v. Board of Equalization, 110 S. Ct. 688, 698 
(1990) (‘‘[I]t is undeniable that a generally applicable tax has a secular purpose and 
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Each of the two principles can be traced to the original sources of 
American constitutional history.? James Madison’s Memorial and Re- 
monstrance Against Religious Assessments,” for example, which Justices 
advocating a strict separationist position have repeatedly brought forth 
as evidence of original intent, strongly supports both the principle of 
separation and that of neutrality. While opposing forced contributions 
even of ‘‘three pence only’’ in support of any religious establishment 
as such, and condemning the use of ‘‘religion as an engine of civil 
policy,’’ Madison maintained that a just government would ‘‘protect 
. .. every citizen in the enjoyment of his religion with the same equal 
hand which protects his person and his property.’’*? The Supreme 
Court has not only continued to adhere to the principles of separation 
and neutrality, at least on the most general level, but has even agreed 





neither advances nor inhibits religion, for the very essence of such a tax is that it is 
neutral and nondiscriminatory on questions of religious belief’’); Witters (U.S. 1986), 474 
U.S. at 488-89, 106 S. Ct. at 752 (state aid to students was ‘‘neutrally available,’ i.e., 
‘‘made available generally without regard to the sectarian-nonsectarian, or public-non- 
public nature of the institution benefited’’ [citation omitted]). 

In other cases, however, the Court has used the word ‘‘neutrality’’ to designate ‘‘a 
complex concept, made up of both noninvolvement and impartiality.’’ Valauri, The 
Concept of Neutrality in Establishment Clause Doctrine, 48 U. Pirr. L. Rev. 83, 85 n.7 
(1986) (emphasis added). See, e.g., Roemer v. Board of Pub. Works, 426 U.S. 736, 747, 
96 S. Ct. 2337, 2345 (1976) (plurality opinion of Blackmun, J.) (‘‘Neutrality is what is 
required. The State must confine itself to secular objectives, and neither advance nor 
impede religious activity.’’). Professor Valauri argues that ‘‘neutrality’’ in this sense is 
‘‘irresolvably and multiply ambiguous,’’ id. at 85 n.9, and in fact embodies ‘‘two different 
and incompatible conceptions,’’ id. at 86. Cf. L. TRIBE, supra note 1, at 1167-68, 1188- 
1201. 

The Court’s use of the expression ‘‘neither advance nor impede religious activity,”’ 
Roemer, 426 U.S. at 747, 96 S. Ct. at 2345, exemplifies this ambiguity. Impartial 
governmental action, which ‘‘neither advance[s] nor impede{s] religious activity’ in 
relation to nonreligious but otherwise comparable activities receiving public support, 
may differ markedly from governmental noninvolvement, which ‘‘neither advance[s] nor 
impedef{s] religious activity’’ in some absolute sense. Cf. Lemon v. Kurtzman, 403 U.S. 
602, 612-13, 91 S. Ct. 2105, 2111 (1971) (‘‘principal or primary effect’’ of statute must 
‘neither advance nor inhibit religion’’). 

Thus, although the Court’s establishment-clause doctrine incorporates both the prin- 
ciple of neutrality (in the sense used in this Note) and the principle of separation, the 
Court has failed to distinguish the two principles clearly and consistently. Arguably, this 
failure is responsible for much of the confusion produced by the Court’s decisions 
applying the establishment clause to public funding of education. See, e.g., Valauri, 
supra, at 84-102; Laycock, Formal, Substantive, and Disaggregated Neutrality Toward 
Religion, 39 DEPaut L. Rev. 993 (1990). 

9. See generally 5 THE FOUNDERS’ CONSTITUTION at 43-111; L. TRIBE, supra note 1, §§ 
14-2, 14-3, and sources cited therein. 

10. Madison, Memorial and Remonstrance Against Religious Assessments, in 2 THE 
WRITINGS OF JAMES MADISON 183-191 (G. Hunt ed. 1901), reprinted in Everson v. Board 
of Educ., 330 U.S. 1, 63, 67 S. Ct. 504, 535 (1947) (appendix to opinion of Rutledge, J., 
dissenting), and in Walz v. Tax Comm’n, 397 U.S. 664, 719, 90 S. Ct. 1409, 1437 (1970) 
(appendix II to opinion of Douglas, J., dissenting). 

11. Id., reprinted in Walz, 397 U.S. at 721, 722, 724, 90 S. Ct. at 1438, 1439 
(appendix II to opinion of Douglas, J., dissenting). 








1991] FIRST AMENDMENT AND PUBLIC FUNDING 385 


unanimously about the application of these principles to certain extreme 
cases, some actual, some merely hypothetical. 

On one extreme, an attempt to enforce a total separation of religion 
from government clearly would violate the requirement of neutrality, 
as even those Justices adhering to strict separationist positions have 
acknowledged. ‘‘Certainly the fire department must not stand idly by 
while the church burns,’’’? wrote Justice Rutledge, a strict separationist 
who thought it unconstitutional for a state to supply even the cost of 
bus transportation for parochial-school students on the same basis as 
for other students.** According to Justice Rutledge, ‘‘such general gov- 
ernmental services as ordinary police and fire protection, connections 
for sewage disposal, [and] public highways and sidewalks’’ are ‘‘matters 
of common right, part of the general need for safety.’’* The first 
amendment, therefore—which, Justice Rutledge maintained, ‘‘forbids 
support, not protection from interference or destruction’’—neither re- 
quires nor countenances the exclusion of religious organizations or 
individuals from such services.* Despite disagreements about what 
counts as a ‘‘general governmental service,’’*® all would agree that the 
‘‘equal hand’’ must dispense at least such services without regard to 
religious distinctions.?’ 

On the other extreme, absolute governmental neutrality between re- 
ligion and nonreligion would seem to allow religion to be financially 
supported and used as an ‘‘engine of civil policy’’ on the same terms 
as any other source of motivation. Current establishment-clause juris- 
prudence has not, however, abandoned Madison’s strictures against 
such support and such use, even in those decisions that have gone 
farthest in upholding direct governmental funding of religiously affili- 
ated institutions. In Bowen v. Kendrick,* for example, despite bitter 
divisions on other issues, all the Justices agreed that ‘‘materials that 
have an explicitly religious content or are designed to inculcate the 
views of a particular religious faith’’ have no legitimate place in a 
governmentally funded program of education, counseling, and related 
activities.** Government, according to the Kendrick majority, may spe- 





12. Everson v. Board of Educ., 330 U.S. 1, 61, 67 S. Ct. 504, 533 (1947) (Rutledge, 
., dissenting). 

13. Id. at 28-63, 67 S. Ct. at 517-35 (Rutledge, J., dissenting). 

14. Id. at 60-61, 67 S. Ct. at 533 (Rutledge, J., dissenting). 

15. Id. at 61 n.56, 67 S. Ct. at 533 n.56 (Rutledge, J., dissenting). See also id. at 25, 
67 S. Ct. at 516 (Jackson, J., dissenting) (‘‘A policeman protects a Catholic, of course— 
but not because he is a Catholic; it is because he is a man and a member of our society.’’). 

16. See, e.g., id. at 17-18, 67 S. Ct. at 512-13. 

17. See Roemer v. Board of Pub. Works, 426 U.S. 736, 745-47, 96 S. Ct. 2337, 2344- 
45 (1976) (plurality opinion of Blackmun, J.); Everson, 330 U.S. at 16, 67 S. Ct. at 512 
(A state ‘“‘cannot hamper its citizens in the free exercise of their own religion. Conse- 
quently, it cannot exclude individual[s] . .. , because of their faith, or lack of it, from 
receiving the benefits of public welfare legislation.’’). 

18. 487 U.S. 589, 108 S. Ct. 2562 (1988). 

19. Id. at 621, 108 S. Ct. at 2581; see id. at 622, 108 S. Ct. at 2581 (O’Connor, J., 
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cifically enlist the support of religious organizations,”° and may pay 
them to advocate (on nonreligious grounds) views that ‘“‘happen to 
coincide’ with their religious views; but government may not fund, 
nor attempt to exploit, religion as such. 

Between these two extremes lies a great deal of room for disagreement 
and lack of clarity. In struggling to apply the principles of neutrality 
and separation to less extreme cases, often against a background of 
extensive governmental funding directed to nonreligious competitors of 
religiously controlled or affiliated educational institutions, the Supreme 
Court has divided widely on how to reconcile the principle of the 
‘equal hand’’ with that of no governmental involvement in religion as 
such.?? Nevertheless, the small but significant areas in which the Court 
has manifested widespread agreement can shed some light upon the 
many areas in which it has not. 


II. THE ‘‘PERVASIVELY SECTARIAN’’ STANDARD AND INSTITUTION-DIRECTED 
Alp TO HIGHER EDUCATION 


The Supreme Court did not manifest widespread agreement in de- 
veloping the ‘‘pervasively sectarian’’ standard, and applying it to public 
funding of higher education, in a series of three cases: Tilton v. 
Richardson,?* Hunt v. McNair,”* and Roemer v. Board of Public Works.?5 


In two of these, Tilton and Roemer, the Court did not produce a 
majority opinion. Rather, in both cases the majority supporting the 
decision was formed in part by a plurality,* suggesting fairly detailed 
rationales for the Court’s holding,?’ and in part by one or two Justices, 
each time including Justice White, concurring in the judgment on 
simpler and less demanding grounds.”* 





concurring); id. at 624-25, 108 S. Ct. at 2582 (Kennedy, J., concurring); id. at 625-26, 
Ct. at 2582-83 (Blackmun, J., dissenting). 

. Id. at 604-07, 108 S. Ct. at 2572-73. 

. Id. at 621, 108 S. Ct. at 2581. 

. See infra Parts II and III, and the cases discussed therein. 

. 403 U.S. 672, 91 S. Ct. 2091 (1971). 

. 413 U.S. 734, 93 S. Ct. 2868 (1973). 

. 426 U.S. 736, 96 S. Ct. 2337 (1976). 

. The Supreme Court’s practice of issuing plurality opinions has made it difficult 
in some cases to ascertain the authoritative holding of the Court, which is binding on 
all lower courts. Clearly, however, a rationale not agreed upon by a majority of the 
Justices does not constitute part of the Court’s holding. See Orrice or LEGAL Pouicy, U.S. 
Dep’t oF Justice, A New Look aT PLuRALITY DECISIONS (1988); Note, The Precedential 
Value of Supreme Court Plurality Decisions, 80 Cotum. L. REv. 756 (1980); Comment, 
Supreme Court No-Clear-Majority Decisions: A Study in Stare Decisis, 24 U. Cut. L. REv. 
99 (1956). 

27. See Tilton, 403 U.S. at 677-89, 91 S. Ct. at 2095-2101 (plurality opinion of Burger, 
C.J.); Roemer, 426 U.S. at 745-67, 96 S. Ct. at 2344-54 (plurality opinion of Blackmun, 
J.). 

28. See Lemon v. Kurtzman, 403 U.S. 602, 661-71, 91 S. Ct. 2105, 2135-40 (1971) 
(opinion of White, J., dissenting in Lemon and concurring in judgment in Tilton) 
(hereinafter cited as Lemon/Tilton (opinion of White, J.)); Roemer, 426 U.S. at 767-70, 
96 S. Ct. at 2355-56 (White, J., concurring in judgment). 
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Roemer nevertheless represents not only the most recent, but also the 
most nearly definitive, expression of the ‘‘pervasively sectarian’’ stan- 
dard as applied to higher education. Although the fundamental concepts 
in Roemer closely resemble those in Hunt and Tilton, the Court refined 
and clarified those concepts to some extent in Roemer. The precedential 
value of Hunt and Tilton, furthermore, can be accurately gauged only 
in light of Roemer.”* 

The Supreme Court’s ‘‘cumulative criteria’ for detecting establish- 
ment-clause violations, set forth in Lemon v. Kurtzman,” provided the 
analytic framework for the series of cases culminating in Roemer. 
According to Lemon, in order for a statute to avoid violating the 
establishment clause, 

(1) the statute must have a secular legislative purpose; 

(2) its principal or primary effect must be one that neither ad- 

vances nor inhibits religion; and 

(3) it must not foster an excessive government entanglement with 

religion.** 
The Court readily found an acceptable secular purpose for the statute 
upheld in Roemer, as in Tilton and Hunt.*? The ‘‘primary effect’’ and 
‘‘entanglement’’ prongs of the Lemon test created more difficulty for 
the Court in Roemer and its predecessors. Nevertheless, a careful, 


straightforward reading of these opinions reveals which positions com- 
manded the support of a majority of the Court, which positions did 
not, and how the majority-approved ‘‘pervasively sectarian’ standard 
relates to the principles of separation and neutrality. 


A. Points Agreed Upon by a Majority of the Court 


In Roemer the Court evaluated a Maryland program of annual non- 
categorical grants to private colleges, including religiously affiliated 
colleges.** The colleges could use the funds for any purposes except 
‘‘sectarian purposes.’’** In upholding the funding program, a majority 
of the Court—three Justices joining in the plurality opinion and two 
concurring in the judgment**—agreed upon the core of the ‘‘pervasively 
sectarian’”’ standard. 





29. See infra notes 33-49 and accompanying text. 

30. 403 U.S. 602, 91 S. Ct. 2105 (1971). 

31. Id. at 612-13, 91 S. Ct. at 2111 (citing Board of Educ. v. Allen, 392 U.S. 236, 
243, 88 S. Ct. 1923, 1926 (1968); Walz v. Tax Comm’n, 397 U.S. 664, 668, 90 S. Ct. 
1409, 1444 (1970)). 

32. See Tilton, 403 U.S. at 678-79, 91 S. Ct. at 2096 (plurality opinion of Burger, 
C.J.); Lemon/Tilton, 403 U.S. at 663-64, 91 S. Ct. at 2136 (opinion of White, J.); Hunt, 
413 U.S. at 741-42, 93 S. Ct. at 2873; Roemer, 426 U.S. at 754-55, 96 S. Ct. at 2348-49 
(plurality opinion of Blackmun, J.); id. at 769-70, 96 S. Ct. at 2356 (White, J., concurring 
in judgment). 

33. Roemer, 426 U.S. at 739, 96 S. Ct. at 2341. 

34. Id. at 739-41, 96 S. Ct. at 2341-42. 

35. Justice Blackmun wrote the plurality opinion, joined by Chief Justice Burger and 
Justice Powell. Id. at 739, 96 S. Ct. at 2341. Justice White, joined by Justice Rehnquist, 
concurred in the judgment. Id. at 767, 96 S. Ct. at 2355. 
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The plurality, drawing upon the majority opinion in Hunt, articulated 
that standard as a two-part test: 


Hunt requires (1) that no state aid at all go to institutions that are 
so “‘pervasively sectarian’ that secular activities cannot be sepa- 
rated from sectarian ones, and (2) that if secular activities can be 
separated out, they alone may be funded.** 


Justice White’s opinion concurring in the judgment used extremely 
similar language: ‘‘It is enough for me that the [state is] financing a 
separable secular function of overriding importance in order to sustain 
the legislation here challenged.’’*’ Both the plurality and the concurring 
Justices in Roemer upheld the district court’s findings (1) that the 
defendant Catholic colleges were not so ‘‘pervasively sectarian’ as to 
render their secular and sectarian functions inseparable, and (2) that 
only secular functions received governmental funding. Thus a majority 
of the Court determined that the funding statute did not, on its face or 
as applied, have a primary effect of advancing religion.” 

The Tilton plurality, in considering whether construction grants to 
church-related colleges and universities under the federal Higher Edu- 
cation Facilities Act of 1963 had a primary effect of advancing religion, 
likewise agreed with Justice White that the crucial inquiry was whether 
‘‘religion so permeates the secular education provided by church-related 
colleges and universities that their religious and secular educational 
functions are in fact inseparable.’’*® Both the plurality and Justice 
White inferred from the record that the defendant church-related insti- 
tutions could and did effectively separate religious educational func- 
tions from those secular functions receiving direct governmental support. 
A majority of the Court, therefore, upheld the district court’s finding 
that the defendant institutions had not used federally financed facilities 
for religious instruction, training, or worship.*° 

In Hunt, alone among the three cases in this series, the Court 
produced a majority opinion. Paradoxically, however, the standard of 
decision agreed upon by a majority of the Court is more obscure in 
Hunt than in either Tilton or Roemer. In Hunt the Court—with little 





36. Roemer, 426 U.S. at 755, 96 S. Ct. at 2349 (plurality opinion of Blackmun, J.) 
(citing Hunt, 413 U.S. 734, 93 S. Ct. 2868) (emphasis added in part 1; emphasis in 
original in part 2). 

37. Id. at 768, 96 S. Ct. at 2355 (White, J., concurring in judgment) (quoting Lemon/ 
Tilton, 403 U.S. at 664, 91 S. Ct. at 2136 (opinion of White, J.)) (emphasis added). 

38. Id. at 755-61, 96 S. Ct. at 2349-52 (plurality opinion of Blackmun, J.); id. at 767, 
770, 96 S. Ct. at 2355, 2356 (White, J., concurring in judgment). 

39. Tilton, 403 U.S. at 680, 91 S. Ct. at 2097 (plurality opinion of Burger, C.J.) 
(emphasis added); see Lemon/Tilton, 403 U.S. at 664, 91 S. Ct. at 2136 (opinion of 
White, J.). 

40. Tilton, 403 U.S. at 679-80, 91 S. Ct. at 2096 (plurality opinion of Burger, C.J.); 
Lemon/Tilton, 403 U.S. at 664, 91 S. Ct. at 2136 (opinion of White, J.). 
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explanation and no citation of authority other than the Tilton plurality 
opinion—formulated the ‘‘pervasively sectarian’ standard as follows: 


Aid normally may be thought to have a primary effect of ad- 
vancing religion when it flows to an institution in which religion 
is so pervasive that a substantial portion of its functions are 
subsumed in the religious mission or when itfunds a specifically 
religious activity in an otherwise substantially secular setting.** 


Hunt’s prohibition against funding ‘‘specifically religious activity’ 
does not differ from that endorsed by the Tilton and Roemer majorities. 
The vague ‘‘substantial portion of its functions’’ criterion of Hunt, 
however, does seem to differ from—and to be markedly less workable 
than—the more nearly clear-cut ‘‘separable secular function” criterion 
agreed upon by the majority both before Hunt in Tilton and after Hunt 
in Roemer.*? Given this lack of clarity, the Roemer plurality, supported 
by the two Justices concurring in the judgment, understandably rein- 
terpreted Hunt in accordance with the formulation of the ‘‘pervasively 
sectarian’ standard already employed in deciding Tilton.** After Roe- 
mer, a finding that a ‘‘substantial portion of [an institution’s] functions 
are subsumed in the religious mission’ would appear to serve only as 
evidence that the institution cannot or does not effectively separate 
secular and religious functions. 

In Hunt, unlike Tilton and Roemer, the Court also produced a majority 
rationale for applying the ‘‘entanglement’’ prong of the Lemon test. 
“(T]he degree of entanglement arising from inspection of facilities as 
to use,’’ according to Hunt, ‘‘varies in large part with the extent to 
which religion permeates the institution.’’** In this regard, Hunt fol- 
lowed the Tilton plurality’s marked distinction between higher and 
lower education: 


Since religious indoctrination is not a substantial purpose or 
activity of these church-related colleges and universities, there is 
less likelihood than in primary and secondary schools that religion 
will permeate the area of secular education.** 





41. Hunt, 413 U.S. at 743, 93 S. Ct. at 2874 (emphasis added). 

42. See supra notes 36, 37, 39 and accompanying text. 

43. Roemer, 426 U.S. at 755, 96 S. Ct. at 2349 (plurality opinion of Blackmun, J.); 
see id. at 768, 96 S. Ct. at 2355 (White, J., concurring in judgment); see supra notes 36, 
37, 39 and accompanying text. 

44. Hunt, 413 U.S. at 746, 93 S. Ct. at 2875. In both Tilton and Roemer, Justice 
White entirely disavowed the ‘‘entanglement’’ test as superfluous and ‘‘insolubly para- 
doxical.’’ Lemon/Tilton, 403 U.S. at 664, 668, 91 S. Ct. at 2136, 2138 (opinion of White, 
J.); Roemer, 426 U.S. at 767-69, 96 S. Ct. at 2355-56 (White, J., concurring in judgment). 

For a critique of the ‘‘entanglement”’ test as employed by the Supreme Court during 
the 1970s, see Ripple, The Entanglement Test of the Religion Clauses—A Ten Year 
Assessment, 27 UCLA L. REv..1195 (1980). 

45. Tilton, 403 U.S. at 687, 91 S. Ct. at 2100 (plurality opinion of Burger, C.J.), 
quoted in Hunt; 413 U.S. at 746, 93 S. Ct. at 2876. 
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Thus, while the ‘‘primary effect’’ inquiry focuses on an institution’s 
actual success or failure in separating religious educational functions 
from secular ones, and in using public funds only for the latter, the 
‘‘entanglement’”’ inquiry focuses on the likelihood of such success or 
failure, and on the resulting need for extensive governmental inspection 
to insure that only secular functions receive public funds. In Hunt the 
Court found this likelihood, and the consequent need for inspection, 
to be acceptably small because no evidence indicated that the college 
in question was an ‘‘instrument of religious indoctrination’’ or placed 
‘‘special emphasis on . . . sectarian . . . education.’’*® 

The Supreme Court did not purport to hold, however, that an insti- 
tution cannot receive public funds unless it entirely eschews ‘‘indoc- 
trination’’ and de-emphasizes religious education to the satisfaction of 
a reviewing court. An institution that clearly distinguishes religious 
from secular academic functions, and follows accepted principles of 
academic freedom in performing its secular functions, may receive 
public funds because that institution neither actually mixes, nor is 
likely to mix, religious activities with publicly funded secular ones. 
Roemer dispelled any doubts that Tilton and Hunt might reasonably 
have been thought to raise on this point. 

In Roemer the Court upheld a district court’s finding that the defen- 
dant Catholic colleges were not ‘‘pervasively sectarian,’’ even though 
the colleges required students to take religion or theology courses taught 
‘‘primarily by Roman Catholic clerics,’’ and even though the district 
court did not find that these courses were taught in ‘‘an atmosphere of 
intellectual freedom’’ and without ‘‘religious pressures”’ as the colleges’ 
other courses were taught.‘”? Roemer thus made it clear that only the 
inseparability of religious from secular education for purposes of fund- 
ing, not the quality of religious education itself, distinguishes ‘‘perva- 
sivély sectarian’ institutions from others. In this regard—as Justice 
Stewart, who joined the plurality in Tilton but dissented in Roemer, 
recognized—Roemer decisively repudiated the Tilton plurality’s sug- 
gestion that even an institution’s theology and religion courses might 
have to be free from effective ‘‘religious restrictions on what [can] be 
taught,’’ and might need to be ‘‘characterized by an atmosphere of 
academic freedom rather than religious indoctrination,’’ lest the entire 
institution be found ‘‘pervasively sectarian.’’*° 





46. Hunt, 413 U.S. at 746 & n.8, 93 S. Ct. at 2876 & n.8. 

47. Roemer, 426 U.S. at 756 & n.20, 96 S. Ct. at 2349 & n.20 (plurality opinion of 
Blackmun, J.); see supra notes 36-38 and accompanying text. 

48. Justice Stewart dissented precisely because Roemer did not require that academic 
institutions receiving state funding make ‘‘no attempt to inculcate the religious beliefs 
of the affiliated church.”’ Id. at 773-75, 96 S. Ct. at 2357-58 (Stewart, J., dissenting). 

49. ‘‘[Plervasive sectarianism ... would exist only if, because of the institution’s 
general character, courses other than religion or theology courses could not be funded 
without fear of religious indoctrination.”’ Id. at 758 n.21, 96 S. Ct. at 2350 n.21 (plurality 
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B. Points Not Agreed Upon by a Majority of the Court 


The Roemer plurality opinion appears to go beyond the ‘‘separable 
secular function’’ approach supported by a majority of the Court in 
treating the ‘‘primary effect’’ question. Specifically, in support of the 
general finding that the colleges in question were not ‘‘pervasively 
sectarian,’’ the plurality noted several of the district court’s detailed 
subsidiary findings regarding the entire institutions, not merely regard- 
ing their state-funded, ostensibly secular functions.* If these subsidiary 
findings were elevated to the status of definitive components of the 
‘‘pervasively sectarian’’ standard, they would indicate that an institu- 
tion receiving public funds not only must spend those funds on sepa- 
rable secular functions, but must select its students and at least its non- 
theology faculty without regard to religion, must not encourage spiritual 
development too much, and even must prevent ‘‘Church considera- 
tions’ from having any influence on decisions of the institution as a 
whole.” 

Even the plurality, however, did not maintain that any of these 
factors would be either necessary or sufficient to distinguish ‘‘perva- 
sively sectarian’ institutions from others. The Roemer plurality, in 
agreement with the Justices concurring in the judgment, merely de- 
clined to set aside the district court’s findings as clearly erroneous.” 
‘To answer the question whether an institution is so ‘pervasively 
sectarian’ that it may receive no direct state aid of any kind,’’ according 
to the Roemer plurality, ‘‘it is necessary to paint a general picture of 
the institution, composed of many elements.’’* While accepting the 
district court’s ‘‘general picture,’’ the plurality nevertheless did not 
purport to identify any element or combination of elements of that 
picture as indispensable, except the undoubted requirement that only 
separable secular functions receive public funding. Furthermore, even 
the plurality specifically indicated that control by a religious organi- 
zation did not suffice to render an institution ‘‘pervasively sectarian.’’™ 





opinion of Blackmun, J.) (emphasis added); see id. at 767-70, 96 S. Ct. at 2355-56 (White, 
J., concurring in judgment). Cf. Tilton, 403 U.S. at 681, 686-87, 91 S. Ct. at 2097, 2099- 
2100 (plurality opinion of Burger, C.J.). 

50. The district court found, for example, that the colleges had a ‘‘high degree of 
institutional autonomy”’ and ‘‘no instance of entry of Church considerations into college 
decisions was shown’’; the encouragement of spiritual development was only ‘‘one 
secondary objective’’ of each college, and ‘‘religious indoctrination [was] not a substantial 
purpose or activity of any of these defendants [the colleges]’’; nontheology faculty hiring 
decisions were not made on a religious basis; and students were chosen without regard 
to religion. Roemer, 426 U.S. at 755-58, 96 S. Ct. at 2349-50 (plurality opinion of 
Blackmun, J.). 

51. See id. (plurality opinion of Blackmun, J.). 

52. Id. at 758, 96 S. Ct. at 2350 (plurality opinion of Blackmun, J.); see id. at 770, 
96 S. Ct. at 2356 (White, J., concurring in judgment). 

53. Id. at 758, 96 S. Ct. at 2350 (plurality opinion of Blackmun, J.). 

54. “The Baptist College at Charleston, before us in Hunt [and not found to be 
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In considering whether public funding would result in excessive 
governmental ‘‘entanglement”’ with religion, the Roemer plurality fo- 
cused on the general ‘‘character of the aided institutions,’’ which makes 
it likely or unlikely that ‘‘an ostensibly secular activity . . . will actually 
be infused with religious content or significance.’’*> Likewise, the Tilton 
plurality’s discussion of the ‘‘entanglement’’ prong emphasized the 
general character of the defendant institutions. Although those insti- 
tutions had ‘‘admittedly religious functions,’’ their ‘‘predominant higher 
education mission [was] to provide their students with a secular edu- 
cation’’ and they accepted ‘‘a well-established set of principles of 
academic freedom.’’ Because ‘‘religious indoctrination [was] not a sub- 
stantial purpose or activity of these church-related colleges and uni- 
versities,’’ there was ‘‘less likelihood than in primary and secondary 
schools that religion [would] permeate the area of secular education.’ 
The Tilton plurality even noted the ‘‘skepticism of the college student,’ 
in contrast to younger students, as an obstacle to religious indoctrina- 
tion.*” Consequently, according to the plurality, ‘‘the necessity for 
intensive government surveillance is diminished and the resulting en- 
tanglements between government and religion lessened.’ 

In each case, however, the plurality acknowledged that an institu- 
tion’s general character is relevant to the ‘‘entanglement’’ inquiry only 
insofar as that character makes it likely or unlikely that religion will 
enter the area of ostensibly secular, publicly funded educational activ- 
ities.5° Excessive governmental ‘‘entanglement’’ with religion would 
result if ‘‘on-the-site inspections [were] necessary to prevent diversion 
of the funds to sectarian purposes,’’ but not if government could 
“‘identify and subsidize separate secvlar functions’’ without needing 
such inspections.” Well-defined distinctions between religious and 
secular academic departments and functions, together with a commit- 
ment to accepted standards of academic freedom within the secular 
departments—as noted by the Roemer plurality—make it highly unlikely 





“‘pervasively sectarian‘‘], was controlled by the South Carolina Baptist Convention to the 
extent that the Convention elected all members of the Board of Trustees, and retained 
the power to approve certain financial transactions, as well as any amendment of the 
College’s charter.”’ [Citation omitted.] Id. at 758 n.21, 96 S. Ct. at 2350 n.21 (plurality 
opinion of Blackmun, J.). 

55. Id. at 762, 96 S. Ct. at 2352 (plurality opinion of Blackmun, J.). 

56. Tilton, 403 U.S. at 687, 91 S. Ct. at 2100 (plurality opinion of Burger, C.J.). 

57. Id. at 686, 91 S. Ct. at 2099 (plurality opinion of Burger, C.J.) (emphasis added). 
In response to this point, Justice White correctly noted that, ‘‘[i]f religious teaching in 
federally financed buildings was permitted [by the statute under attack in Tilton], the 
powers of resistance of college students would in no way save the federal scheme [from 
invalidation under the establishment clause].’’ Lemon/Tilton, 403 U.S. at 668, 91 S. Ct. 
at 2139 (opinion of White, J.). 

58. Id. at 687, 91 S. Ct. at 2100 (plurality opinion of Burger, C.J.). 

59. See Roemer, 426 U.S. at 762, 96 S. Ct. at 2352 (plurality opinion of Blackmun, 
J.); Tilton, 403 U.S. at 687, 91 S. Ct. at 2100 (plurality opinion of Burger, C.J.). 

60. Id. at 765, 96 S. Ct. at 2353 (plurality opinion of Blackmun, J.). 
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that an institution will spend public funds for religious functions under 
the guise of secular ones. Only minimal inspection and consequently 
minimal ‘‘entanglement,’’ therefore, are needed to ascertain that the 
institution does not use public funds in that way.™ If an institution 
possesses these characteristics, therefore—whatever the extent of relig- 
ious control over the governance of the institution as a whole or over 
educational functions specifically related to religion—that institution is 
not barred from receiving public funds even according to the Roemer 
plurality’s ‘‘entanglement’’ rationale. 


C. Neutrality, Separation, and the ‘‘Pervasively Sectarian’’ Standard 


The ‘‘pervasively sectarian’ standard, as articulated by a majority of 
the Supreme Court in Roemer and its predecessors, incorporates both 
the fundamental principle of governmental neutrality and that of sep- 
aration between government and religion. The requirement of neutrality 
is satisfied by allowing public funds to go to all institutions that perform 
comparable secular educational functions, regardless of the institutions’ 
religious control or affiliation.** The requirement of separation is sat- 
isfied by clearly distinguishing an institution’s religious functions from 
its publicly funded secular functions.“ Religious organizations are thus 
left free, at least as far as the establishment clause is concerned,® to 
control the general policies and the specifically theological or religious 
educational activities of their affiliated colleges and universities, as 





61. See Roemer, 426 U.S. at 762, 764-65, 96 S. Ct. at 2352, 2353 (plurality opinion 
of Blackmun, J.). 

62. Supreme Court opinions treating the ‘‘pervasively sectarian’ standard after Roe- 
mer do not appear to clarify that standard further or to advance its development. See, 
e.g., Bowen v. Kendrick, 487 U.S. 589, 108 S. Ct. 2562 (1988); id. at 624-25, 108 S. Ct. 
at 2582 (Kennedy, J., concurring) (questioning, but apparently misconceiving, the ‘‘per- 
vasively sectarian’’ standard); Aguilar v. Felton, 473 U.S. 402, 105 S. Ct. 3232 (1985); 
School Dist. of Grand Rapids v. Ball, 473 U.S. 373, 105 S. Ct. 3216 (1985). For a critique 
of the Court’s approach in Kendrick, see Note, Government Aid to Religious Social 
Services Providers: The Supreme Court’s ‘‘Pervasively Sectarian’’ Standard, 75 Va. L. 
REv. 1077 (1989). 

63. See Roemer, 426 U.S. at 746, 96 S. Ct. at 2344 (plurality opinion of Blackmun, 
J.) (citing Bradfield v. Roberts, 175 U.S. 291, 20 S. Ct. 121 (1899) (‘‘It has long been 
established . . . that the State may send a cleric, indeed even a clerical order, to perform 
a wholly secular task.’’); id. at 746-47, 96 S. Ct. at 2344-45 (plurality opinion of Blackmun, 
J.) (‘‘[RJeligious institutions need not be quarantined from public benefits that are neutrally 
available to all. ... The Court has not been blind to the fact that in aiding a religious 
institution to perform a secular task, the State frees the institution’s resources to be put 
to sectarian ends [citations omitted]. If this were impermissible, however, a church could 
not be protected by the police and fire departments, or have its public sidewalk kept in 
repair. The Court never has held that religious activities must be discriminated against 
in this way.’’) 

64. See supra notes 33-49 and accompanying text. 

65. Any statutory or common-law restrictions upon such organizations’ control of 
their affiliated educational institutions are beyond the scope of this Note. See generally 
K. WHITEHEAD, supra note 3, at 95-103. 
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well as any other activities clearly separable from publicly funded 
ones.®° The majority-approved ‘‘pervasively sectarian’ standard, there- 
fore—in contrast to the more sweeping suggestions of the Tilton and 
Roemer pluralities—provides at least some defense against the danger 
that institution-directed public funding will induce, or even effectively 
force, religiously controlled or affiliated institutions to dilute or com- 
promise their religious identity.°’ 


III. THE ESTABLISHMENT CLAUSE AND STUDENT-DIRECTED EDUCATIONAL 
ASSISTANCE 


Even before the Supreme Court applied the first amendment’s religion 
clauses to the states, the Court had distinguished student-directed from 
institution-directed public aid to education.” By the time it decided 
Witters (U.S. 1986),® however, the Court had clarified and strengthened 
that distinction by shifting its emphasis away from benefit to individuals 
(rather than institutions) and toward individual choice. 


A. Doctrinal Development from Everson to Mueller 


Everson v. Board of Education,” the first case applying the estab- 
lishment clause to a state program, forms the foundation of the Supreme 


Court’s lines of establishment-clause cases concerning both student- 
directed and institution-directed educational assistance. In Everson the 





66. See supra notes 47-49 and accompanying text. Religiously controlled or affiliated 
institutions thus appear to have considerable flexibility in determining which portions 
of their curriculum will be eligible and which ones will be ineligible for public funding. 
For example, the “‘pervasively sectarian’ standard apparently would permit an institution 
to incorporate specifically religious elements not only into its theology or religion courses 
but also into philosophy, history, literature, and so on, while its programs in law, 
science, engineering, business, and other subjects could remain eligible for direct public 
funding. 

67. But see Roemer, 426 U.S. at 772, 96 S. Ct. at 2357 (Brennan, J., dissenting) 
(quoting Abington School Dist. v. Schempp, 374 U.S. 203, 259, 83 S. Ct. 1560, 1591 
(1963) (Brennan, J., concurring) (‘‘It is not only the nonbeliever who fears the injection 
of sectarian doctrines and controversies into the civil polity, but in as high degree it is 
the devout believer who fears the secularization of a creed which becomes too deeply 
involved with and dependent upon the government.’’); id. at 775, 96 S. Ct. at 2358 
(Stevens, J., dissenting) (‘I would add emphasis to the pernicious tendency of a state 
subsidy to tempt religious schools to.compromise their religious mission without wholly 
abandoning it.’’); Lemon/Tilton, 403 U.S. at 650, 660, 91 S. Ct. at 2129, 2134-35 (opinion 
of Brennan, J.) (‘‘[S]elf-censorship inevitably accompanies state regulation of delicate 
First Amendment freedoms. . . . The vice is the creation through subsidy of a relationship 
in which the government polices the teaching practices of a religious school or univer- 
sity.”’). 

68. See Cochran v. Louisiana State Bd. of Educ., 281 U.S. 370, 374-75, 50 S. Ct. 
335, 335-36 (1930) (state taxation for purchase and distribution of nonreligious school- 
books to children—including those attending religious schools—benefited children and 
state, not schools, and did not constitute taking of private property for private purpose). 

69. See supra note 5. 

70. 330 U.S. 1, 67 S. Ct. 504 (1947). 
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Court upheld a New Jersey program using tax-raised funds to pay the 
bus fares of pupils attending public and private schools, including 
parochial schools.” The Court emphasized the student-directed as op- 
posed to institution-directed character of the bus-fare payments.”? The 
Court also emphasized, however, that bus service, like police and fire 
protection, sewage disposal, highways, sidewalks, and other ‘‘general 
government services’’ provided without regard to religious distinctions, 
was ‘‘separate and ... indisputably marked off from the religious 
function’’ of parochial schools.”* Everson left open the possibility that 
even student-directed educational assistance, unless limited to goods 
and services ‘‘indisputably marked off’’ from religious functions, might 
be unconstitutional. 

The Court did not dispel this possibility in its next case dealing with 
student-directed assistance, Board of Education v. Allen.” In Allen the 
Court upheld a New York statute requiring local public school author- 
ities to lend textbooks, purchased with public funds, free of charge to 
all students, including those attending private schools.”> The Court did 
mention the student-directed character of the textbook loan program as 
a reason for upholding the program.” The Court primarily emphasized, 
however, that the New York statute authorized loans only of secular 
textbooks, not of religious books.” In Allen, as in Everson, the student- 
directed character of educational benefits did not decisively determine 
their constitutional validity. 

Nevertheless, the Court has invalidated student-directed assistance 
programs under the establishment clause on only one occasion, in 
Committee for Public Education and Religious Liberty v. Nyquist’* and 
its companion case, Sloan v. Lemon.” In Nyquist, applying the ‘‘pri- 





71. Id. at 17, 67 S. Ct. at 512. 

72. ‘‘The State contributes no money to the schools. It does not support them. Its 
legislation, as applied, does no more than provide a general program to help parents get 
their children, regardless of their religion, safely and expeditiously to and from accredited 
schools.’’ Id. at 18, 67 S. Ct. at 513. 

For purposes of this Note, aid to parents of minor students is ‘‘student-directed’’ (as 
opposed to institution-directed). 

73. Id. at 17-18, 67 S. Ct. at 512-13. 

74. 392 U.S. 236, 88 S. Ct. 1923 (1968). 

75. Id. at 238, 88 S. Ct. at 1924. 

76. Id. at 243-44, 88 S. Ct. at 1926 (‘‘no funds or books are furnished to parochial 
schools, and the financial benefit is to parents and children, not to schools’); id. at 244 
n.6, 88 S. Ct. at 1926 n.6 (‘‘we find [the New York statute] in conformity with the 
Constitution, for the books are furnished for the use of individual students and at their 
request.’’). 

77. Id. at 244-45, 88 S. Ct. at 1927. In Allen—like Tilton, Hunt, and Roemer, but 
unlike Lemon and subsequent cases concerning institution-directed aid to elementary and 
secondary schools—the Court distinguished the secular educational functions of religious 
schools from their religious functions, and maintained that state loans of secular textbooks 
could aid the secular functions without affecting the religious ones. Id. at 248, 88 S. Ct. 
at 1929. Cf. supra Part II. 

78. 413 U.S. 756, 93 S. Ct. 2955 (1973). 

79. 413 U.S. 825, 93 S. Ct. 2982 (1973). 
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mary effect’’ prong of the Lemon test to a New York statute providing 
tuition reimbursements and tax benefits to parents of children attending 
nonpublic schools, the Court first stated that the grants unquestionably 
could not be given directly to sectarian schools without violating the 
establishment clause.®° The Court then framed the ‘‘controlling ques- 
tion’’ as ‘‘whether the fact that the grants are delivered to parents 
rather than schools is of such significance as to compel a contrary 
result,’’ and answered in the negative: ‘‘[T]he fact that aid is disbursed 
to parents rather than to the schools is only one among many factors 
to be considered.’’* 

Distinguishing Everson and Allen on the grounds that in those cases 
the state aided only secular functions® and the class of beneficiaries 
included children in public as well as private schools, the Court in 
Nyquist invalidated the tuition-reimbursement program because the aid 
had the ‘‘direct and immediate effect of advancing religion’’ by pro- 
viding ‘‘desired financial support for nonpublic, sectarian institu- 
tions.’’** The Court struck down the tax-benefit program on similar 
grounds.* In Sloan the Court employed similar reasoning to invalidate 
a Pennsylvania tuition-grant program. 

The distinction between student-directed and institution-directed as- 
sistance came to the fore in Meek v. Pittenger®’ and Wolman v. Walter.® 
In both cases the Court upheld textbook-loan programs found to be 
‘‘constitutionally indistinguishable’’ from the program upheld in Allen. 
As in Allen, the Court found the programs constitutional because of 
both the student-directed nature of the assistance and the secular 
character of the textbooks loaned to parochial-school students.*® In 
addition, however, the Court invalidated a variety of institution-directed 
programs in Meek and Wolman precisely because they provided direct 
state assistance to church-related elementary and secondary schools. In 
so doing, the Court focused not on the secular nature of the assistance 
provided but on the ‘‘religion-pervasive’’ character of the schools ben- 
efited.°° Meek and Wolman, therefore, stand for the proposition that 





80. Nyquist, 413 U.S. at 780, 93 S. Ct. at 2969 (citing Everson, 330 U.S. at 16, 67 
. Ct. at 511). 
81. Id. at 781, 93 S. Ct. at 2969-70. 
. at 781-83, 93 S. Ct. at 2970-71. 
. at 782 n.38, 93 S. Ct. at 2970 n.38. 
. at 783 & n.39, 93 S. Ct. at 2971 & n.39. 
. at 791-94, 93 S. Ct. at 2974-76. 
. Sloan, 413 U.S. at 832-33, 93 S. Ct. at 2986-87. 
. 421 U.S. 349, 95 S. Ct. 1753 (1975). 
. 433 U.S. 229, 97 S. Ct. 2593 (1977). 
. Meek, 421 U.S. at 359-62, 95 S. Ct. at 1760-62; Wolman, 433 U.S. at 237-38, 97 
S. Ct. at 2600. 

90. Meek, 421 U.S. at 366, 95 S. Ct. at 1763-64; Wolman, 433 U.S. at 249-50, 251, 
253, 97 S. Ct. at 2606-07, 2608. The programs invalidated in Wolman purported to be 
student-directed, but the Court struck them down because it determined that they were 
institution-directed in substance, if not in form. Wolman, 433 U.S. at 250, 97 S. Ct. at 
2606-07. 
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the establishment clause prohibits direct state assistance even to osten- 
sibly secular educational functions of ‘‘religion-pervasive’’ institutions, 
while permitting states to provide secular educational assistance to 
students attending such institutions.” 

In Mueller v. Allen,®? however, the Court developed and applied a 
rationale for allowing states to provide financial assistance—not merely 
goods and services ‘‘indisputably marked off’’ from religious func- 
tions—to students or their parents, regardless of the ‘‘pervasively sec- 
tarian’’ character of the schools attended. The Court maintained that 
religion receives ‘‘no ‘imprimatur of state approval’’’ when ‘‘public 
funds become available [to religious schools] only as a result of nu- 
merous individual choices of individual parents of school-age chil- 
dren.’’*? Although the Court noted that such assistance ultimately has 
an economic effect comparable to that of institution-directed assistance, 
the Court did not find this economic effect decisive. Rather, in up- 
holding a Minnesota program of tax deductions for educational ex- 
penses, the Mueller Court found a combination of two factors decisive 
under the ‘‘primary effect’? prong of the Lemon test: (1) unlike the 
programs struck down in Nyquist and Sloan, the Minnesota program 
provided benefits neutrally available to parents of all schoolchildren, 
not only of those attending nonpublic schools; and (2) individual 
recipients, not the state, made the decision to support religious schools.” 

Mueller thus marks a major change in the Supreme Court’s application 
of the principles of neutrality and separation. The Court’s earlier cases 
addressing student-directed aid to education, from Everson through 
Wolman, differed little from the cases applying the ‘‘pervasively sec- 
tarian”’ standard to institution-directed aid. In the earlier cases, while 
upholding religiously neutral funding for secular educational and re- 
lated functions, the Court strongly suggested that even student-directed 





91. The ‘‘religion-pervasive’’ standard of Meek and Wolman appears to be identical 
to the ‘‘pervasively sectarian’ standard of Roemer and its predecessors. See supra Part 
Il. 

92. 463 U.S. 388, 103 S. Ct. 3062 (1983). 

93. Id. at 399, 103 S. Ct. at 3069 (quoting Widmar v. Vincent, 454 U.S. 263, 274, 
102..S. Ct. 269, 276 (1981)) (emphasis added). 

In 1977 the Court anticipated Mueller and Witters (U.S. 1986) by summarily affirming 
a federal district court’s decision upholding a Tennessee program of student-directed 
higher-education funding ‘‘not unlike the G.I. Bill.’’ Americans United for Separation of 
Church and State v. Blanton, 433 F. Supp. 97 (M.D. Tenn.), aff'd, 434 U.S. 803, 98 S. 
Ct. 39 (1977). 

94. Id. at 398-99, 103 S. Ct. at 3068-69. The Court also distinguished Nyquist on the 
grounds that the Minnesota program upheld in Mueller embodied a ‘‘genuine tax de- 
duction,’’ in contrast to the dubious ‘‘tax benefits’ invalidated in Nyquist. Id. at 396 
n.6, 103 S. Ct. at 3068 n.6. In deciding Mueller the Court did not, however, decisively 
distinguish tax deductions from grants or related forms of assistance. Indeed, the Court 
strongly suggested that direct financial benefits to individuals, such as scholarships; 
would stand on the same constitutional footing as ‘‘genuine tax deductions.’’ Id. at 398, 
103 S. Ct. at 3069. 
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benefits must be applicable only to secular uses, lest the requirement 
of separation be violated.** Only this approach appeared consistent with 
the principle of separation, as long as the Court expressed the distinc- 
tion between student-directed and institution-directed aid in terms of 
whether individuals rather than institutions benefited. Obviously, in 
many cases, benefits directed to students ultimately also benefit the 
institutions they attend; if public aid is to benefit only the secular 
functions of those institutions, it must be limited to secular uses in the 
hands of students as well. 

In Mueller, however, the Supreme Court indicated that (1) the re- 
quirement of neutrality is satisfied if a program of benefits as a whole 
is free from religious distinctions, and (2) the requirement of separation 
is satisfied if individual recipients, not the state, choose whether to 
use their benefits for religious purposes.*% This application of the 
principles of neutrality and separation to student-directed educational 
funding produced three radically different responses in the Witters 
litigation. First, in Witters (U.S. 1986) the United States Supreme Court 
determined, as in Mueller, that the establishment clause permits a state 
to apply the two principles in this way.” Second, in Witters (Wash. 
1989) the Washington Supreme Court concluded that the Washington 
Constitution forbids the state of Washington to apply the two principles 
in the same way.” Third, the student applicant for funding, Larry 
Witters, maintained that the free-exercise clause overrides the state 
constitutional prohibition; Witters implied that government is required 
to apply the two principles in the way that Mueller and Witters (U.S. 
1986) found to be permissible.’ 


B. Witters (U.S. 1986) 


In 1979 Larry Witters, who planried to become a pastor, missionary, 
or church youth director, applied for vocational rehabilitation assistance 
from the Washington Commission for the Blind.’*' Witters met the 
statutory eligibility requirements for this financial assistance.’°? Never- 





95. See supra notes 70-91 and accompanying text. 

96. See supra notes 92-94 and accompanying text. 

97. See infra notes 115-125 and accompanying text. 

98. Witters v. State Comm’n for the Blind, 112 Wash. 2d 363, 771 P.2d 1119, cert. 
denied, 110 S. Ct. 147 (1989). 

99. See infra notes 129-131, 135-136 and accompanying text. 

100. See infra notes 151-153 and accompanying text. 

101. Witters (U.S. 1986), 474 U.S. at 483, 106 S. Ct. at 749-50. In 1983 the Washington 
Legislature abolished the Commission, creating in its place the Washington Department 
of Services for the Blind. 1983 Wash. Laws 194, § 3, cited in id. n. 1. 

102. Witters (U.S. 1986), 474 U.S. 483, 106 S. Ct. 749 (citing WasH. Rev. Cope § 
74.16.181 (1981) (repealed 1983)). As Witters asserted a claim for reimbursement of aid 
withheld beginning in 1979, the repeal in 1983 of WasH. REv. CopE §§ 74.16-.17 did not 
affect Witters’ claim. See Witters (U.S. 1986), 474 U.S. at 483 n.2, 106 S. Ct. at 749 n.2. 
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theless, the Commission denied him the aid, relying on the religion 
clauses of the Washington State Constitution.*** Because Witters’ career 
goals were religious, and because the Commission concluded that 
Witters received ‘‘religious instruction’’™ at the religious colleges he 
attended,’ the Commission maintained that the Washington Consti- 
tution prohibited the use of public funds to assist him as requested.’ 
On the same grounds, the Commission’s ruling was upheld in two 
administrative appeals and one judicial appeal.’ Witters then appealed 
to the Washington Supreme Court. 

The Washington Supreme Court affirmed the Commission’s denial of 
aid to Witters, but found it unnecessary to address state constitutional 
issues.’ Instead, in Witters (Wash. 1984) the court held that the 
federal constitution’s establishment clause prohibits ‘‘the provision of 
state aid to a person studying to be a pastor, missionary, or church 
youth director.’’!?° The court focused on the second prong of the Lemon 
test: ‘“We hold that the principal or primary effect of the aid sought 
by appellant [Witters] would be to advance religion, and would thus 
violate the establishment clause of the First Amendment.’’™ 

Although the vocational rehabilitation statute at issue was neutral on 
its face, with no religious restrictions on the type of school attended 
or the degree sought, the court did not consider the constitutionality 
of the rehabilitation program as a whole; rather, the court focused on 
the particular aid sought by Witters. Pointing both to Witters’ religious 
career goal and to the religious subject matter of some of his classes, 
the court maintained that “‘[i]t is not the role of the state to pay for 





103. Witters v. State Comm’n for the Blind, 102 Wash. 2d 624, 626, 689 P.2d 53, 55 
(1984), rev’d sub nom. Witters v. Washington Dep’t of Servs. for the Blind, 474 U.S. 
479, 106 S. Ct. 748, reh’g denied, 475 U.S. 1091, 106 S. Ct. 1485 (1986), on remand 
112 Wash. 2d 363, 771 P.2d 1119, cert. denied, 110 S. Ct. 147 (1989) (citing Wasn. 
Const. art. I, § 11; art. IX, § 4). 

The Washington Supreme Court’s 1984 Witters decision is cited in this Note as Witters 
(Wash. 1984). 

104. Witters’ course of study included the Bible, ethics, speech, and church admin- 
istration. Witters (U.S. 1986), 474 U.S. at 483-84, 106 S. Ct. at 750. 

105. Witters first requested financial assistance while studying at Inland Empire School 
of the Bible in Spokane, Washington. He later expanded his program of studies to include 
a bachelor of arts degree from Whitworth College. Witters (Wash. 1984), 102 Wash. 2d 
at 626, 689 P.2d at 55. 

106. Witters (U.S. 1986), 474 U.S. at 483-84, 106 S. Ct. at 750. 

107. Witters (Wash. 1984), 102 Wash. 2d at 626, 689 P.2d at 55. 

108. Id. 

109. See supra note 103. 

110. Witters (Wash. 1984), 102 Wash. 2d at 626, 689 P.2d at 55. 

111. Id. at 629, 689 P.2d at 56. The court determined that the statute in question 
easily satisfied the Lemon test’s first prong, the ‘‘largely perfunctory’’ inquiry into 
‘secular purpose.’’ Id. at 628, 689 P.2d at 56. The court found the third prong, the 
‘“‘entanglement’’ inquiry, to be ‘‘ill-suited to this case’ as well as superfluous in view 
of the court’s application of the second or ‘‘primary effect’’ prong. Id. at 630, 689 P.2d 
at 57. 
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the religious education of future ministers.’’*? The Washington court 
also disregarded the distinction between student-directed and institu- 
tion-directed aid, already well established by that time in decisions of 
the United States Supreme Court.’* Indeed, in the Washington court’s 
brief discussion of the Lemon test’s decisive ‘‘primary effect’’ prong, 
the only precedents cited were Hunt v. McNair and the plurality opinion 
in Roemer, which dealt with institution-directed, not student-directed 
aid.11* 

The United States Supreme Court, unanimously reversing the Wash- 
ington court’s decision, held in Witters (U.S. 1986) that the aid re- 
quested by Witters would not have the primary effect of advancing 
religion.*** In formulating the question presented, the Court hypothe- 
sized a clearly permissible transfer of funds from a state to a religious 
institution: ‘‘a State may issue a paycheck to one of its employees, 
who may then donate all or part of that paycheck to a religious 
institution, all without constitutional barrier.’’ The Court contrasted 
such a transfer with a clearly impermissible ‘‘direct subsidy to [a] 
religious school from the State,’’ and inquired whether the aid requested 
by Witters would be ‘‘a permissible transfer similar to the hypothetical 
salary donation described above, or . . . an impermissible ‘direct sub- 
sidy.’’’176 


In discussing this issue, the Court focused on two factors: (1) the 
religious neutrality of the Washington vocational assistance program as 
a whole’ and (2) the decisive role of ‘‘genuinely independent and 





112. Id. at 628-29, 689 P.2d at 56. 

113. See supra Part Il, Section A. 

114. Witters (Wash. 1984), 102 Wash. 2d at 628-29, 689 P.2d at 56 (citing Hunt v. 
McNair, 413 U.S. 734, 743, 93 S. Ct. 2868, 2874 (1973); Roemer v. Board of Pub. Works, 
426 U.S. 736, 747, 96 S. Ct. 2337, 2345 (1976) (plurality opinion of Blackmun, J.)). 

115. Witters (U.S. 1986), 474 U.S. at 489, 106 S. Ct. at 752. As the Court noted, no 
one disputed that the Washington program satisfied the Lemon test’s first prong, the 
‘‘secular purpose’’ inquiry. Id. at 485-86, 106 S. Ct. at 751. The Court found it inappro- 
priate to address the third prong, the ‘‘entanglement”’ inquiry, which the Washington 
Supreme Court had not employed in Witters (Wash. 1984). 

116. Id. at 487-88, 106 S. Ct. at 751 (citing Grand Rapids School Dist. v. Ball, 473 
U.S. 373, 394, 105 S. Ct. 3216, 3228 (1985)). 

117. Justice Marshall’s opinion for the Court emphasized the complete religious neu- 
trality of the funding program: ‘‘Washington’s program is ‘made available generally 
without regard to the sectarian-nonsectarian, or public-nonpublic nature of the institution 
benefited,’ ... and is in no way skewed towards religion. ... It is not one of ‘the 
ingenious plans for channelling state aid to sectarian schools that periodically reach this 
Court... .’ It creates no financial incentive for students to undertake sectarian education 
.... It does not tend to provide greater or broader benefits for recipients who apply 
their aid to religious education, nor are the full benefits of the program limited, in large 
part or in whole, to students at sectarian institutions.’’ Id. [citations omitted]. 

Justice Powell’s concurring opinion emphasized that a proper analysis would focus on 
the program as a whole: ‘“‘In effect, the [Washington Supreme Court] analyzed the case 
as if the Washington Legislature had passed a private bill that awarded [Witters] free 
tuition to pursue religious studies. Such an analysis conflicts with both common sense 
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private choices.’’!® Just as a state’s payments to its employees do not 
have the primary effect of advancing religion when the employees (1) 
are employed and paid without regard to religion and (2) freely decide 
whether to support religious institutions, likewise the funding sought 
by Witters would not amount to impermissible ‘‘state action sponsoring 
or subsidizing religion.’’!’® Witters’ ‘‘genuinely independent and private 
choice’ to use ‘‘neutrally available state aid’’ for religious purposes 
also conveyed no ‘‘message of state endorsement of religion.’’’”° 
Justice Marshall, who wrote the Court’s opinion in Witters (U.S. 
1986), also found it important that no significant amount of state aid 
was likely to go to religious education under the Washington pro- 
gram.’2* A majority of the Justices, however, disagreed with Justice 
Marshall in light of Mueller v. Allen,’?? a case hardly mentioned in 





and established precedent.’’ Justice Powell cited a series of cases in which the Court 
appropriately ‘‘looked to the nature and consequences of the program viewed as a 
whole.’’ Id. at 492, 106 S. Ct. at 754 (Powell, J., concurring) (emphasis in original) 
(citations omitted). 

118. ‘‘[VJocational assistance provided under the Washington program is paid directly 
to the student, who transmits it to the educational institution of his or her choice. Any 
aid ... that ultimately flows to religious institutions does so only as a result of the 
genuinely independent and private choices of aid recipients. [Footnote omitted] ... 
[T]he fact that aid goes to individuals means that the decision to support religious 
education is made by the individual, not by the State.’’ Id. at 488, 106 S. Ct. at 752. 

119. Id. 

120. Id.; see also id. at 493, 106 S. Ct. at 755 (O’Connor, J., concurring). Cf. Mueller 
v. Allen, 463 U.S. 388, 399, 103 S. Ct. 3062, 3069 (1983) (religion receives no ‘‘impri- 
matur of state approval’’ when individual recipients choose to apply neutrally available 
benefits to religious education). 

For discussion of the Supreme Court’s use of governmental ‘‘endorsement’’ of religion 
as a standard for deciding establishment-clause cases, see L. TRIBE, supra note 1, § 14- 
15; Hirt, ‘‘Symbolic Union’’ of Church and State and the ‘‘Endorsement’’ of Sectarian 
Activity: A Critique of Unwieldy Tools of Establishment Clause Jurisprudence, 24 WAKE 
Forest L. REv. 823 (1989); Smith, Symbols, Perceptions, and Doctrinal Illusions: Estab- 
lishment Neutrality and the ‘‘No Endorsement’’ Test, 86 MicH. L. REV. 266 (1987); Note, 
A Controversial Twist of Lemon: The Endorsement Test as the New Establishment Clause 
Standard, 65 Norre Dame L. REv. 671 (1990). 

121. Id. (opinion of Marshall, J.). 

122. 463 U.S. 388, 103 S. Ct. 3062 (1983) (discussed in text accompanying notes 92- 
96, supra). 

Both Justice Powell (joined by Chief Justice Burger and Justice Rehnquist) and Justice 
O’Connor (concurring separately) explicitly stated, following Mueller, that ‘‘state pro- 
grams that are wholly neutral in offering educational assistance to a class defined without 
reference to religion do not violate the second part of the Lemon v. Kurtzman test, 
[footnote omitted] because any aid to religion results from the private choices of individual 
beneficiaries.’’ Witters (U.S. 1986), 474 U.S. at 490-91, 106 S. Ct. at 753 (Powell, J., 
concurring) (citing Mueller, 463 U.S. at 398-99, 103 S. Ct. at 3068-69); id. at 493, 106 
S. Ct. at 755 (O’Connor, J., concurring). 

Justice White (concurring separately) restated his continuing conviction that ‘‘the 
Court’s decisions finding constitutional violations where a State provides aid to private 
schools or their students misconstrue the Establishment Clause and disserve the public 
interest’’ and added that, even under the cases in which he dissented, the Washington 





402 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 17, No. 3 


Justice Marshall’s opinion for the Court. In Mueller, while resting its 
decision primarily on two factors almost identical to the decisive factors 
in Witters (U.S. 1986),2° the Court approved a program in which over 
ninety percent of the total benefits went to parents of children attending 
religious schools.’ According to Mueller, evidently, it makes no dif- 
ference how many beneficiaries of a program select religious or other 
private education, as long as (1) the benefits are neutrally available and 
(2) the beneficiaries are free to choose. Justice Powell’s concurring 
opinion in Witters (U.S. 1986) particularly emphasized that these two 
factors would support a finding that the Washington program did not 
have the primary effect of advancing religion.’*° 

The Supreme Court’s treatment, in Witters (U.S. 1986), of student- 
directed higher-education funding clarifies the constitutional status not 
only of state programs of student-directed funding, but also of federal 
programs such as the GI Bill and Pell Grants, which impose no religious 
restrictions on student use of funds.’ Such student-directed funding 
programs, unlike institution-directed funding governed by the ‘‘perva- 
sively sectarian” standard, eliminate the need for complete separation 
between secular and religious educational activities. Institutions bene- 
fiting only from student-directed, not institution-directed, funding 
therefore remain even more nearly insulated from pressure to constrict 
their religious identity than do those receiving institution-directed fund- 
ing.127 





Supreme Court erred in Witters (Wash. 1984). Id. at 490, 106 S. Ct. at 753 (White, J., 
concurring) (emphasis added). Justice White also noted the relevance of Mueller, in 
which he had joined the majority opinion upholding a program that conferred an 
extremely ‘‘significant portion’’ of its total benefits upon those who selected religious 
schools. Id. (White, J., concurring); see id. at 491, 106 S. Ct. at 753-54 (Powell, J., 
concurring) (citing Mueller, 463 U.S. at 401, 103 S. Ct. at 3070). 

Clearly, therefore, a majority of the Court did not support Justice Marshall’s attempt 
to limit the holding of Witters (U.S. 1986) to cases in which no ‘“‘significant portion of 
[total funding from a governmental program] will end up flowing to religious education,”’ 
id. at 488, 106 S. Ct. at 752. See Witters (Wash. 1989), 112 Wash. 2d at 398 n.1, 771 
P.2d at 1136 n.1 (Durham, J., dissenting); 3 Rorunpa, Nowak & YOUNG, supra note 1, § 
21.4 n.50.25 (Supp. 1990) (‘‘The alignment of the justices would indicate that . . . five 
justices in this case [Witters (U.S. 1986)] . . . would have no difficulty in upholding the 
program even though a large number of students made an independent decision to use 
their aid at religiously affiliated schools.’’); cf. L. Tripe, supra note 1, § 14-10, at 1217 
(‘‘If the result truly does flow from private choices, then the amount or proportion of 
aid to religion ought to be irrelevant.’’). 

123. See supra note 94 and accompanying text. 

124. Witters (U.S. 1986), 474 U.S. at 491 n. 3, 106 S. Ct. at 754 n. 3 (Powell, J., 
concurring), citing Mueller, 463 U.S. at 401, 103 S. Ct. at 3070, and id. at 405, 103 S. 
Ct. at 3072 (Marshall, J., dissenting)). 

125. Id. at 491, 106 S. Ct. at 754 (Powell, J., concurring). 

126. See Brief for the United States as Amicus Curiae Supporting Petitioner at 2-5, 
Witters v. Washington Dep’t of Services for the Blind, 474 U.S. 479, 106 S. Ct. 748 
(1986) (No. 84-1070). 

127. These institutions may still be subject to statutory requirements which they regard 
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States are nevertheless free to diverge from the federal approach to 
student-directed as well as institution-directed funding, to the extent 
permitted by the United States Constitution.’ The Washington Su- 
preme Court’s decision in Witters (Wash. 1989) raises the question of 
how far the states may legitimately diverge from the federal standard. 


IV. THE First AMENDMENT AND STATE RESTRICTIONS ON EDUCATIONAL 
FUNDING 


A. The Witters Litigation After Witters (U.S. 1986) 


1. Witters (Wash. 1989) 


‘‘On remand,’’ Justice Marshall wrote in Witters (U.S. 1986), ‘‘the 
state court is of course free to consider the applicability of the ‘far 
stricter’ dictates of the Washington State Constitution.’’?® The Wash- 
ington Supreme Court did so in Witters (Wash. 1989), holding—in a 
vigorously contested 5-4 decision—that, ‘‘when a person ‘is getting a 
religious education’ . . . , to use the words of his attorney, that person 
comes squarely within the express prohibition contained in the Consti- 
tution of the State of Washington that ‘no public money ... shall be 
appropriated for or applied to any religious . . . instruction.’’’**° 


a. State Constitutional Issues 


The court identified three distinct aspects of the ‘‘religious educa- 
tion’’ pursued by Witters: (1) he attended a religious institution, (2) at 





as inconsistent with their religious mission. Such requirements, however, as well as 
possible constitutional objections to them, are beyond the scope of this Note. See generally 
K. WHITEHEAD, supra note 3, at 95-103. 

128. See U.S. Const. art. VI, § 2 (‘‘This Constitution, and the laws of the United 
States which shall be made in pursuance thereof ... shall be the supreme law of the 
land; and the judges in every State shall be bound thereby, anything in the Constitution 
or laws of any State to the contrary notwithstanding.’’); U.S. Const. amend. X (‘‘The 
powers not delegated to the United States by the Constitution, nor prohibited by it to 
the States, are reserved to the States, respectively, or to the people.’’); F. DuTme & E. 
GAFFNEY, STATE AND CAMPUS: STATE REGULATION OF RELIGIOUSLY AFFILIATED HIGHER EDUCATION 
12-13 (1984); A. Howarp, STATE AID TO PRIVATE HIGHER EDUCATION 14-50 (1977); C. 
ANTIEAU, P. CARROLL, & T. BURKE, RELIGION UNDER THE STATE CONSTITUTIONS 23-50 (1965); 
Tarr, Church and State in the States, 64 Wasn. L. REv. 73 (1989); Note, Beyond the 
Establishment Clause: Enforcing Separation of Church and State Through State Consti- 
tutional Provisions, 71 Va. L. REv. 625 (1985). 

129. Witters (U.S. .1986), 474 U.S. at 489, 106 S. Ct. at 753. 

130. Witters (Wash. 1989), 112 Wash. 2d at 365, 771 P.2d at 1119 (quoting Wasn. 
Const. art. I, § 11) (emphasis added by the court). 

This holding, resting on an ‘‘adequate and independent state ground,’’ was reviewable 
by the United States Supreme Court only for conflict with the federal constitution. See 
Michigan v. Long, 463 U.S. 1032, 1041, 103 S. Ct. 3469, 3476 (1983). 
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least some of his courses ‘‘necessarily provide[d] indoctrination’’ in 
religious beliefs, and (3) his course of study was ‘‘designed to prepare 
him”’ for a religious career.**! The court did not determine which of 
these factors, alone or in combination, would have sufficed to bar the 
aid sought by Witters. 

Justice Utter, in dissent, criticized the majority for (1) failing to 
require the state to prove that any of Witters’ coursework involved 
“religious instruction,’’ as narrowly defined by Washington’s own 
controlling precedent,**? and (2) denying all the requested funds to 
Witters after concluding, on the basis of ‘‘mere guesswork,’’ that Wit- 
ters’ entire program of study amounted to ‘‘religious instruction.’’’” 
‘By refusing to allow vocational rehabilitation funds to cover any 
portion of Mr. Witters’ course work,’’ Justice Utter argued, ‘‘the majority 
jeopardizes the public funding relied upon by countless other students 
in this state who study nonreligious courses but are attending religious 
or parochial schools.’’** 

The majority in Witters (Wash. 1989) treated as entirely insignificant 
the two decisive factors in the federal establishment-clause analysis of 
Witters (U.S. 1986). The court found one factor, the religious neutrality 
of Washington’s vocational rehabilitation program as a whole, to be 
irrelevant under the state constitution.’*> The court declined even to 
discuss the second decisive factor, the distinction between the state’s 
impermissible choice to apply funds to religious education, in institu- 
tion-directed funding, and the individual’s permissible choice to do so 
in student-directed funding. Instead, the court simply stated that ‘‘[Wit- 
ters] is asking the State to pay for a religious course of study at a 
religious school, with a religious career as his goal. This falls precisely 
within the clear language of the state constitutional prohibition against 
applying public moneys to any religious instruction.’’*** The court thus 
assumed without explanation that the state, not Witters, would be 
‘‘applying’’ the funds to religious instruction. 

Extending the reasoning of Witters (U.S. 1986) to state constitutional 
interpretation, Justice Utter argued in dissent that the state would not 
be ‘“‘appropriating or applying’’ funds to religious instruction, in vio- 
lation of the Washington Constitution, by granting Witters the aid 





131. Witters (Wash. 1989), 112 Wash. 2d at 367-69, 771 P.2d at 1121-22. 

132. Id. at 378-81, 771 P.2d at 1126-27 (Utter, J., dissenting), citing Calvary Bible 
Presbyterian Church v. Board of Regents of Univ. of Wash., 72 Wash. 2d 912, 919, 436 
P.2d 189, 193 (proscribed field of ‘‘religious instruction’ under Washington Constitution 
is ‘‘confined to that category of instruction that resembles worship and manifests a 
devotion to religion and religious principles in thought, feeling, belief, and conduct, 
i.e., instruction that is devotional in nature and designed to induce faith and belief in 
the student.’’) 

133. Id. at 379-80, 771 P.2d at 1127 (Utter, J., dissenting). 

134. Id. at 380, 771 P.2d at 1127 (Utter, J., dissenting) (emphasis in original). 

135. Id. at 370, 771 P.2d at 1122. 

136. Id. at 368, 771 P.2d at 1121. 
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requested. The state would merely be ‘‘appropriating public funds for 
a neutral vocational rehabilitation program’’; the individual recipient, 
not the state, would decide whether to apply those funds to religious 
or nonreligious instruction.’*” Maintaining that the majority’s ‘‘micro- 
scopic examination of the use of public assistance funds’’ was both 
unprecedented and dangerous, Justice Utter argued that the state should 
not be allowed to forbid the use of vocational rehabilitation funds for 
religious instruction, for the same reasons that it cannot forbid the use 
of unemployment compensation or public officials’ salaries for that 
purpose. 18 


b. The Federal Free-Exercise Question 


In holding that the Commission’s refusal to provide financial assis- 
tance to Witters did not violate the free-exercise clause of the first 
amendment’ of the United States Constitution, the Washington court 
distinguished Witters’ case from ‘‘those in which persons have been 
pressured by state policies to choose between benefits or rights and 
practicing their religion.’’*° The court determined that the Commission 
did not deny funds to Witters ‘‘because of conduct mandated by his 
religious belief’’’*: and that the denial of funds had no ‘‘coercive effect”’ 
on Witters in the ‘‘practice of his religion,’’*? even though the Com- 


mission’s decision might ‘‘make it financially difficult, or even impos- 
sible,’’ for Witters to pursue a religious career.*** The court found its 
reasoning ‘‘aptly expressed’’ in Justice Douglas’s dictum in Sherbert v. 
Verner: ‘‘The fact that government cannot exact from me a surrender 
of one iota of my religious scruples does not, of course, mean that I 
can demand of government a sum of money, the better to exercise 
them.’’™** 





137. Id. at 375-76, 771 P.2d at 1125 (Utter, J., dissenting). 

138. Id. at 377, 771 P.2d at 1125-26 (Utter, J., dissenting). 

139. Id. at 372, 771 P.2d at 1123 (citing U.S. Const. amend. I (‘‘Congress shall make 
no law ... prohibiting the free exercise [of religion] . . . .’’)). See supra note 1. 

Witters also alleged a violation of the equal-protection clause of the fourteenth amend- 
ment. Id. at 373, 771 P.2d at 1123-24 (citing U.S. Const. amend. XIV, § 1 (‘‘No state 
shall .. . deny to any person within its jurisdiction the equal protection of the laws’’). 
Neither the dissenting justices in Witters (Wash. 1989), nor Witters himself in his final 
petition for certiorari to the United States Supreme Court, specifically addressed the 
equal-protection issue as distinct from the free-exercise issue. See id. at 390-97, 771 P.2d 
at 1132-36 (Dolliver, J., dissenting); Petition for Cert., at 14-21, Witters v. Washington 
Dep’t of Servs. for the Blind, 110 S. Ct. 147 (1989) (No. 89-94). This Note follows their 
example in that respect. 

140. Id. at 371, 771 P.2d at 1123 (citations omitted). 

141. Id. (quoting Thomas v. Review Bd., 450 U.S. 707, 718, 101 S. Ct. 1425, 1432 
(1981)). 

142. Id. (quoting Abington School Dist. v. Schempp, 374 U.S. 203, 223, 83 S. Ct. 
1560, 1572 (1963)). 

143. Id. (quoting Witters (Wash. 1984), 102 Wash. 2d at 631, 689 P.2d at 53). 

144. Id. (quoting Sherbert v. Verner, 374 U.S. 398, 412, 83 S. Ct. 1790, 1798 (1963) 
(Douglas, J., concurring)). 
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Justice Dolliver, dissenting, maintained that the court’s decision in 
Witters (Wash. 1989) was in ‘‘direct conflict with the free exercise 
clause of the First Amendment.’’*** Justice Dolliver argued that a relig- 
ious classification triggered Witters’ disqualification from receiving state 
funds, and therefore ‘‘even the recent [United States Supreme Court] 
cases would apply the strict scrutiny test of requiring a compelling 
state interest.’’**° Justice Dolliver then noted the United States Supreme 
Court’s determination, in Widmar v. Vincent,'*’ that a state’s interest 
in achieving greater separation of church and state under its state 
constitution than that required by the federal constitution’s establish- 
ment clause is not a compelling interest when it conflicts with other 
provisions of the federal constitution.** Therefore, Justice Dolliver 
argued, in view of ‘‘a line of [United States Supreme Court] cases 
which unmistakably hold [that] an indirect burden on religion in the 
form of withholding benefits is an infringement on the right of free 
exercise,’’**® the majority in Witters (Wash. 1989) infringed Witters’ 
right of free exercise by withholding the requested benefits from him.’ 


2. Witters’ Final Petition for Certiorari 


Witters petitioned the United States Supreme Court for certiorari 
review of the Washington Supreme Court’s decision in Witters (Wash. 


1989).1** Witters’ petition argued that he, a ‘“‘religious person,’’ had 
been ‘‘singled out by state government for disparate treatment because 





145. Id. at 391, 771 P.2d at 1133 (Dolliver, J., dissenting). 

146. Id. at 397, 771 P.2d at 1136 (Dolliver, J., dissenting) (citing Hobbie v. Unem- 
ployment Appeals Comm’n, 480 U.S. 136, 107 S. Ct. 1046, 1049 (1987)). 

147. 454 U.S. 263, 102 S. Ct. 269 (1981). 

148. Id. at 394-95, 771 P.2d at 1134-35 (Dolliver, J., dissenting) (citing Widmar, 454 
U.S. at 275-76, 102 S. Ct. at 277-78 (1981)). 

149. Id. at 393, 771 P.2d at 1134 (Dolliver, J., dissenting) (citing Sherbert v. Verner, 
374 U.S. 398, 83 S. Ct. 1790 (1963); Thomas v. Review Bd., 450 U.S. 707, 101 S. Ct. 
1425 (1981); Hobbie v. Unemployment Appeals Comm’n, 480 U.S. 136, 107 S. Ct. 1046 
(1987)). 

150. Justice Dolliver responded to the majority’s quotation from Justice Douglas by 
quoting the text immediately following that quoted by the majority: 

Those considerations, however, are not relevant here. If appellant is otherwise 
qualified for unemployment benefits, payments will be made to her not as a 
Seventh-Day Adventist, but as an unemployed worker. Conceivably these pay- 
ments will indirectly benefit her church, but no more so than does the salary 
of any public employee. Thus, this case does not involve the problems of direct 
or indirect state assistance to a religious organization—matters relevant to the 
Establishment Clause, not in issue here. 
Id. at 393,°771 P.2d at 1134 (Dolliver, J., dissenting) (quoting Sherbert, 374 U.S. at 412- 
13, 83 S. Ct. at 1798-99 (Douglas, J., concurring)). 

Likewise, Justice Dolliver argued, because Witters was ‘‘otherwise qualified,’’ he should 
receive payment ‘‘not as a ministry student, but as a visually handicapped student.’’ Id. 
(Dolliver, J., dissenting). 

151. Petition for Cert., Witters v. Washington Dep’t of Servs. for the Blind, 110 S. Ct. 
147 (1989) (No. 89-94). 
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of [his] religious actions or status,”’ and that ‘‘[s]tate constitutions which 
permit, or perhaps require, state government to single out religious 
individuals for disparate treatment clearly violate the federal Free Ex- 
ercise Clause.’’**? Citing a line of United States Supreme Court cases 
for the proposition that ‘‘state governments cannot deny benefits to a 
person who acts in accordance with sincerely held religious beliefs,’’ 
Witters’ petition maintained that his religious beliefs had been uncon- 
stitutionally ‘‘burdened’’ by Washington’s exclusion of him ‘‘as an 
individual from receiving the benefits of public welfare legislation 
because of his faith.’’*® 

Writing in opposition to Witters’ petition for certiorari, the Washing- 
ton attorney general'™ first emphasized that, according to the Washing- 
ton Constitution, only the ‘‘religious nature of the instruction and 
training’ in question—not Witters’ religious career goal, nor the relig- 
ious character of the institutions he attended—prevented Witters from 
receiving state funding.*** The state constitution, according to the 
attorney general, would allow someone with a religious career goal to 
receive state funding for courses at a religiously controlled or affiliated 
institution—‘‘even the Inland Empire School of the Bible’’—so long as 
the courses themselves were ‘‘secular in content.’’*** The state therefore 
did not discriminate against Witters as a religious person, but simply 
‘‘denied [him] a right denied to everyone else,’’ namely, ‘‘the right to 
state[-]funded religious instruction.’’*” The state also did not force 
Witters to ‘‘choose between the relinquishment of a governmental 
benefit and the compromise of religious belief,’’ for Witters, unlike a 
Seventh-Day Adventist required to work on Saturday or a Jehovah’s 
Witness required to make military weapons, was not ‘‘prevented from 





152. Id. at 16-17 (citing Widmar v. Vincent, 454 U.S. 263, 102 S. Ct. 269 (1981); 
McDaniel v. Paty, 435 U.S. 618, 98 S. Ct. 1322 (1978)). 

153. Id. at 17-18, 21 (emphasis in original) (citing Frazee v. Illinois Dep’t of Employ- 
ment Sec., 109 S. Ct. 1514 (1989); Hobbie v. Unemployment Appeals Comm’n, 480 U.S. 
136, 107 S. Ct. 1046 (1987); Thomas v. Review Bd., 450 U.S. 707, 101 S. Ct. 1425 
(1981); Sherbert v. Verner, 374 U.S. 398, 83 S. Ct. 1790 (1963)). 

154. Both Kenneth O. Eikenberry, Attorney General of Washington, and Timothy R. 
Malone, Assistant Attorney General, signed the Respondent’s Brief in Opposition. 

155. Respondent’s Brief in Opposition, at 2, Witters v. Washington Dep’t of Servs. for 
the Blind, 110 S. Ct. 147 (1989) (No. 89-94) (citing WasH. Consr., art. 1, § 11). But cf. 
Witters (Wash. 1989), 112 Wash. 2d at 367, 368, 369-70, 771 P.2d at 1121, 1122 
(repeatedly mentioning the religious character not only of the instruction Witters received, 
but also of the institution he attended and of his career goal, as a reason for denial of 
funding on state constitutional grounds). 

156. Id. at 2=3. Note that Washington’s state constitutional standard to be applied to 
student-directed funding, at least according to the state attorney general, is identical to 
the ‘‘pervasively sectarian’’ standard applied to institution-directed funding under the 
United States Constitution’s establishment clause, according to the Tilton and Roemer 
majorities. See supra notes 33-49 and accompanying text. 

157. Id. at 4 (distinguishing Widmar v. Vincent, 454 U.S. 263, 102 S. Ct. 269 (1981); 
McDaniel v. Paty, 435 U.S. 618, 98 S. Ct. 1322 (1978)). 
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adhering to any of his religious beliefs.’’** Therefore, the attorney 
general concluded, Washington’s refusal to fund Witters’ religious 
education did not violate the free-exercise clause, which ‘‘is written in 
terms of what the government cannot do to the individual, not in terms 
of what the individual can exact from the government.’’** 

On October 2, 1989, without dissent, the United States Supreme 
Court denied certiorari, ending the Witters litigation. 


3. The Witters Litigation, the First Amendment, and State Higher- 
Education Funding 


The Witters litigation after Witters (U.S. 1986) provides a valuable 
focal point for examining possible conflicts between the first amend- 
ment and state restrictions on educational funding. Three markedly 
different positions emerged in that litigation. The Washington Supreme 
Court’s decision in Witters (Wash. 1989) implied that, if a student is 
attending a religiously affiliated institution, taking at least some ex- 
plicitly religious classes, and pursuing a religious career, a state may 
refuse on state constitutional grounds—without violating the federal 
constitution—to provide any funds for the student’s education, even if 
some of it is secular in character and separable from religious educa- 
tion.*** Larry Witters’ free-exercise claim, in contrast, implied that a 
state not only may but must provide student-directed funding even for 
specifically religious courses, or for education at ‘‘pervasively sectar- 
ian’’ institutions, if the state funds nonreligious education for students 
otherwise similarly situated.1* Between these two extremes, the Wash- 
ington attorney general reinterpreted Witters (Wash. 1989) as applying © 
to student-directed funding, under the Washington Constitution, the 
same ‘‘pervasively sectarian’ standard that the United States Supreme 
Court has applied to institution-directed funding under the first amend- 
ment’s establishment clause.’ 

In evaluating the positions taken in the Witters litigation, and in 
determining more generally how the first amendment may affect state 
restrictions on higher-education funding, two primary distinctions must 
be made. First, four types of federal constitutional claims must be 
distinguished. Claimants may assert that a constitutional provision such 





158. Id. at 4-5 (distinguishing Sherbert v. Verner, 374 U.S. 398, 83 S. Ct. 1790 (1963); 
Thomas v. Review Bd., 450 U.S. 707, 101 S. Ct. 1425 (1981)). 

159. Id. at 5-6 (quoting Lyng v. Northwest Indian Cemetery Protective Ass’n, 485 U.S. 
439, 108 S. Ct. 1319 (1988)) (quoting in turn Sherbert, 374 U.S. at 412, 83 S. Ct. at 1798 
(Douglas, J., concurring)). 

160. 110 S. Ct. 147 (1989). The Supreme Court’s denial of certiorari implies no opinion 
as to the merits of a lower court’s decision. See, e.g., Griffin v. United States, 336 U.S. 
704, 716, 69 S. Ct. 814, 820 (1949). 

161. See supra notes 129-150 and accompanying text. 

162. See supra notes 151-153 and accompanying text. 

163. See supra notes 154-159 and accompanying text. 
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as the first amendment’s free-exercise clause (1) requires a governmental 
subsidy of constitutionally protected conduct; (2) requires not a subsidy, 
but an exemption from an otherwise applicable general rule; (3) requires 
neither a subsidy nor an exemption, but simply mandates governmental 
nondiscrimination against persons engaging in constitutionally pro- 
tected activity; or (4) requires governmental nondiscrimination in sub- 
sidizing allegedly comparable activities. Second, three possible state- 
law grounds for denying educational funding—treated together without 
distinction in Witters (Wash. 1989)'**—must be carefully separated: (1) 
religious instruction; (2) religious career or career goal; (3) religiously 
controlled or affiliated institution. 


B. Types of Federal Constitutional Claims 


1. Subsidy Claims 


In three recent cases, the Supreme Court has firmly rejected arguments 
that the free-exercise clause requires government to subsidize consti- 
tutionally protected religious activity. In all three cases, the Court 
employed its customary framework for evaluating free-exercise claims.’* 
According to this framework, if a claimant initially shows that a 
governmental action ‘‘burdens’’ religious exercise, the government must 
then justify the action in question, under strict scrutiny, as the ‘‘least 
restrictive means of achieving some compelling state interest’ in order 
to prevail.*® 

In Lyng v. Northwest Indian Cemetery Protective Association,’*’ the 
Court determined that the free-exercise clause did not require the federal 
government to subsidize the religion of three American Indian tribes 
by giving them ‘‘de facto beneficial ownership of some rather spacious 
tracts of public property’’ traditionally used for religious purposes.’*® 
Even on the assumption that the government would ‘‘virtually destroy 
the Indians’ ability to practice their religion’’ by constructing a road 
through the area, the free-exercise clause did not require a ‘‘compelling 
justification for [the government’s] otherwise lawful actions’’ in build- 





164. See supra note 131 and accompanying text. 

165. The Court has recently abandoned this framework with regard to free-exercise 
claims for exemptions from generally applicable criminal prohibitions, and perhaps from 
virtually all ‘‘generally applicable and otherwise valid’’ laws embodying no religious 
classifications. The Court has not, however, abandoned—indeed, it has continued to 
endorse—this framework with regard to free-exercise challenges to laws that do embody 
religious classifications. See Employment Div., Dep’t of Human Resources v. Smith, 110 
S. Ct. 1595 (1990), discussed infra at notes 192-200 and accompanying text. 

166. See, e.g., Thomas v. Review Bd., 450 U.S. 707, 718, 101 S. Ct. 1425, 1432 (1981). 

167. 485 U.S. 439, 108 S. Ct. 1319 (1988). 

168. Id. at 441-42, 453, 108 S. Ct. at 1321, 1327. 
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ing the road.’ Rather, a compelling justification would be required 
only if the government’s actions would tend to ‘‘coerce individuals 
into acting contrary to their religious beliefs,’’ or would ‘‘penalize 
religious activity by denying any person an equal share of the rights, 
benefits, and privileges enjoyed by other citizens.’’’”? The Court did 
reaffirm its earlier holdings that not only ‘‘outright prohibitions,’’ but 
also ‘‘indirect coercion or penalties on the free exercise of religion,’’ 
receive strict scrutiny under the first amendment.’”? Nevertheless, the 
Court maintained, ‘‘The crucial word in the constitutional text is 
‘prohibit’: ‘For the Free Exercise Clause is written in terms of what the 
government cannot do to the individual, not in terms of what the 
individual can exact from the government.’’’?”2 

Attempts to exact tax exemptions or deductions’”? from the govern- 
ment by means of the free-exercise clause, therefore, predictably failed 
in Hernandez v. Commissioner of Internal Revenue’ and in Jimmy 
Swaggart Ministries v. Board of Equalization.’”> In Hernandez, the Court 
held that the free-exercise clause did not require the Internal Revenue 
Service (IRS) to classify payments for Scientology ‘‘auditing’’ sessions 
as tax-deductible charitable contributions.‘7° The only ‘‘burden’’ im- 
posed by the IRS on religious practice ‘‘derive[d] solely from the fact 
that, as a result of the deduction denial, adherents ha[d] less money 
available to gain access to such sessions.’’ Finding ‘‘no limitation’’ to 
the argument that taxation infringes the free exercise of religion by 
leaving taxpayers with less money to use for religious purposes, the 
Court held that the free-exercise challenge lacked merit.’””? In Jimmy 
Swaggart, using similar reasoning, the Court held that California did 
not violate a religious organization’s free-exercise rights by refusing to 
exempt the organization’s dealings in religious goods from the state’s 
sales and use tax.’ 





169. Id. at 450-52, 108 S. Ct. at 1326-27 (citing Northwest Indian Cemetery Protective 
Ass’n v. Peterson, 795 F.2d 688 (4th Cir. 1986)). The Indians’ ability to practice their 
religion would have been impaired by the construction of a road because they believed 
that they ‘‘must be surrounded by undisturbed naturalness’’ during their religious rituals, 
which ‘‘would not be efficacious if conducted at other sites than the ones traditionally 
used.”’ Id. at 451, 453, 108 S. Ct. at 1326, 1327 (citing Brief for Indian Respondents at 
8 n.4, id. (No. 86-1013)) (emphasis added by the Court). 

170. Id. at 449, 450-51, 108 S. Ct. at 1325, 1326. 

171. Id. at 450, 108 S. Ct. at 1326 (citing Sherbert v. Verner, 374 U.S. 398, 404, 83 
S. Ct. 1790, 1794 (1963)). 

172. Id. at 451, 108 S. Ct. at 1326 (citing Sherbert, 374 U.S. at 412, 83 S. Ct. at 1798 
(Douglas, J., concurring)). 

173. “Both tax exemptions and tax deductibility are a form of subsidy that is admin- 
istered through the tax system. A tax exemption has much the same effect as a cash 
grant to the organization of the amount of tax it would have to pay on its income.” 
Regan v. Taxation With Representation, 461 U.S. 540, 544, 103 S. Ct. 1997, 2000 (1983). 

174. 109 S. Ct. 2136 (1989). 

175. 110 S. Ct. 683 (1990). 

176. Hernandez, 109 S. Ct. at 2140-41. 

177. Id. at 2149. 

178. Jimmy Swaggart, 110 S. Ct. at 697. The Court ‘‘intimate[{d] no views’’ as to 
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Likewise in the areas of free speech, due process, and equal protec- 
tion, the Court has repeatedly held that ‘‘a legislature’s decision not to 
subsidize the exercise of a fundamental right does not infringe the 
right, and thus is not subject to strict scrutiny.’’!”? The reason for this 
holding, according to the Court, is simple: although government may 
not place obstacles in the path of a person’s exercise of a fundamental 
right, it ‘‘need not remove those not of its own creation.’’*° The 
Supreme Court has never accepted the notion that such rights ‘‘are 
somehow not fully realized unless they are subsidized by the state.’’** 


2. Exemption Claims 


The Supreme Court has seldom granted free-exercise claims for ex- 
emptions from generally applicable laws.'*? In a line of cases beginning 
with Sherbert v. Verner,'** however, the Court has repeatedly granted 
religiously based claims for financial benefits denied by law to similarly 
situated but nonreligious claimants. 

In Sherbert, the Court held that South Carolina violated the free- 
exercise clause by denying unemployment-compensation benefits to a 
claimant who refused, for religious reasons, to work on Saturday. By 
requiring the claimant to ‘‘choose between following the precepts of 
her religion and forfeiting benefits, on the one hand, and abandoning 
one of the precepts of her religion in order to accept work, on the 
other hand,’’ the state placed ‘‘the same kind of burden upon the free 
exercise of religion as would a fine imposed against appellant for her 
Saturday worship.’’* The Court cited a free-speech case, Speiser v. 
Randall,** for the proposition that ‘‘conditions upon public benefits 
cannot be sustained if they so operate, whatever their purpose, as to 
inhibit or deter the exercise of First Amendment freedoms.’’ Seizing 
upon the fact that South Carolina did not prevent those religiously 





whether a ‘‘more onerous tax rate, . . . effectively chok{ing] off an adherent’s religious 
practices,’’ might violate the free-exercise clause. Id. 

179. See Regan v. Taxation With Representation, 461 U.S. 540, 545-46, 103 S. Ct. 
1997, 2001 (1983) (organization had first-amendment right to engage in lobbying, but 
government did not have duty to subsidize lobbying activity by granting tax deduction 
to organization’s contributors); Harris v. McRae, 448 U.S. 297, 316, 100 S. Ct. 2671, 
2688 (1980); Maher v. Roe, 432 U.S. 464, 97 S. Ct. 2376 (1977) (women had ‘‘furdamental 
right’’ to obtain abortion according to Roe v. Wade, 410 U.S. 113, 93 S. Ct. 705 (1973), 
but government did not have duty to fund abortion at all, nor to fund abortion on equal 
terms with childbirth). 

180. Taxation With Representation, 461 U.S. 540, 449-50, 103 S. Ct. 1997, 2003 
(quoting McRae, 448 U.S. at 316, 100 S. Ct. at 2688). 

181. See id. at 546, 103 S. Ct. at 2001 (quoting Cammarano v. United States, 358 U.S. 
498, 515, 79 S. Ct. 524, 534 (1959) (Douglas, J., concurring). 

182. See generally RorunDA, NowAK & YOUNG, supra note 1, at 409-20. 

183. 374 U.S. 398, 83 S. Ct. 1790 (1963). 

184. Id. at 410, 83 S. Ct. at 1797. 

185. Id. at 404, 83 S. Ct. at 1794. 

186. 357 U.S. 513, 526, 78 S. Ct. 1332, 1342 (1958), quoted in Sherbert, 374 U.S. at 
405, 83 S. Ct. at 1795. 
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opposed to working on Sunday from receiving unemployment benefits, 
the Court maintained that ‘‘the extension of unemployment benefits to 
Sabbatarians in common with Sunday worshippers reflects nothing 
more than the governmental obligation of neutrality in the face of 
religious differences . . . .’’**” In dissent, however, Justice Harlan noted 
that the Court’s decision required the state to ‘‘single out for financial 
assistance those whose behavior is religiously motivated, even though 
it denies such assistance to others whose identical behavior . . . is not 
religiously motivated.’’!** 

The Supreme Court has repeatedly applied Sherbert’s reasoning in 
decisions involving denial of unemployment benefits.’ Justice (now 
Chief Justice) Rehnquist, however—objecting to such decisions as 
‘‘add{ing] mud to the already muddied waters of First Amendment 
jurisprudence’’*°—has taken the position that ‘“‘[w]here . . . a State has 
enacted a general statute, the purpose and effect of which is to advance 
the State’s secular goals, the Free Exercise Clause does not . . . require 
the State to conform that statute to the dictates of religious conscience 
of any group.’’** A majority of the Court in Employment Division, 
Department of Human Resources v. Smith,’ while distinguishing rather 
than overruling Sherbert and its progeny, took a long step toward the 
Chief Justice’s position. 

In Smith the Supreme Court, declining to apply strict scrutiny, upheld 
Oregon’s ‘‘across-the-board criminal prohibition’’ of the use of peyote, 
with no exception for religiously motivated use. Consequently, the 
Court upheld the state’s denial of unemployment benefits to persons 
discharged from work because they used the drug, though they used it 
for religious reasons.*** The crucial distinction between Smith and the 
Sherbert line of cases, the Court asserted at one point, was that the 
law did not prohibit the religiously motivated conduct at issue in 
Sherbert and its progeny.*** Elsewhere in its opinion, nevertheless, the 
Court strongly suggested that government may implement virtually any 
‘‘generally applicable and otherwise valid provision’’ with no religious 
exemptions, yet avoid strict scrutiny.’ The Court went out of its way 
to characterize the Sherbert line of cases, which applied strict scrutiny 
and required religious exemptions, as an isolated anomaly.’ After 





187. Id. at 409, 83 S. Ct. at 1797. 

188. Id. at 422, 83 S. Ct. at 1803 (Harlan, J., dissenting). 

189. Frazee v. Illinois Dep’t of Employment Sec., 109 S. Ct. 1514 (1989); Hobbie v. 
Unemployment Appeals Comm’n, 480 U.S. 136, 107 S. Ct. 1046 (1987); Thomas v. 
Review Bd., 450 U.S. 707, 101 S. Ct. 1425 (1981). 

190. Thomas, 450 U.S. at 720, 101 S. Ct. at 1433 (Rehnquist, J., dissenting) (cited in 
Hobbie, 107 U.S. at 146, 107 S. Ct. at 1052 (Rehnquist, J., dissenting)). 

191. Id. at 723, 101 S. Ct. at 1434 (Rehnquist, J., dissenting). 

192. 110 S. Ct. 1595 (1990). 

193. Id. at 1603, 1606. 

194. Id. at 1598. 

195. Id. at 1600. 

196. Id. at 1602-03. 
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Smith, therefore, strict scrutiny under the free-exercise clause might 
rarely, if ever, be applied to claims for religious exemptions from 
religiously neutral laws. Justice O’Connor, concurring in the judgment 
but severely criticizing the Court’s reasoning, portrayed Smith as a 
‘‘dramatic departure from well-settled First Amendment jurispru- 
dence.’’?%” 


3. Simple Nondiscrimination Claims 


a. Free-Exercise Precedents 


Smith does not, however, signal any change in the Supreme Court’s 
free-exercise analysis of laws that are not religiously neutral. In Smith 
the Court emphasized that ‘‘[t]he government may not ... impose 
special disabilities on the basis of religious views or religious status,’’* 
and reaffirmed that, ‘‘[j]ust as we subject to the most exacting scrutiny 
laws that make classifications based on race, or on the content of 
speech, so too we strictly scrutinize governmental classifications based 
on religion ... .’’*? Thus, Smith in no way weakens—and may even 
strengthen—the enduring foundation for simple nondiscrimination 
claims” under the first amendment. 

In analyzing such claims, the Court first determines whether govern- 
ment has employed a religious classification in imposing a penalty, or 
in denying an independent right or benefit, as distinct from a subsidy 
of religious activity itself. If so, government must justify its action as 
the least restrictive means of achieving a compelling governmental 
interest.” 

The Supreme Court began to develop this analysis, in the context of 
funding administered by the federal government, in Quick Bear v. 
Leupp.” In Quick Bear, the Court considered an establishment-clause 
challenge to the government’s handling of funds owed to the Sioux 
Indians under a treaty, appropriated annually by Congress, and held 





197. Id. at 1606 (O’Connor, J., concurring in judgment). 

198. Id. at 1599 (citing McDaniel v. Paty, 435 U.S. 618, 98 S. Ct. 1322 (1978); Fowler 
v. Rhode Island, 345 U.S. 67, 69, 73 S. Ct. 526, 527 (1953); Larson v. Valente, 456 U.S. 
228, 245, 102 S. Ct. 1673, 1683-84 (1982)). 

199. Id. at 1604 n.4 (citing McDaniel, 435 U.S. 618, 98 S. Ct. 1322; Torcaso v. 
Watkins, 367 U.S. 488, 81 S. Ct. 1680 (1961)) (citations of racial-discrimination and free- 
speech cases omitted). 

200. A ‘‘simple’’ nondiscrimination claim, as discussed in this Note, consists only of 
a demand that government not discriminate against a claimant, on the basis of the 
claimant’s constitutionally protected activity, by imposing a penalty or by denying an 
independent right or benefit, as distinct from a subsidy of the activity itself. 

201. See supra note 166 and accompanying text; infra notes 202-243 and accompanying 
text. 

202. 210 U.S. 50, 28 S. Ct. 690 (1908) (cited in Committee for Pub. Educ. & Religious 
Liberty v. Nyquist, 413 U.S. 756, 781 n.37, 93 S. Ct. 2955, 2969 n.37 (1973); id. at 801, 
93 S. Ct. at 2990 (Burger, C.J., concurring in part and dissenting in part)). 
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in trust for the Indians by the government. The Court rejected the 
argument that the government could not constitutionally apply the 
treaty funds to the ‘‘education of the Indians in the schools of [the 
Indians’] choice,’’ namely, Catholic mission schools.?°* The Court em- 
phasized that the treaty funds were the Indians’ own money, held in 
trust for them by the government.”“* The government would violate the 
free-exercise clause if it prevented the Indians from ‘‘receiving religious 
education at their own cost if they desire[d] it,’’ and the Court found 
it ‘inconceivable’ that Congress should have intended that result.” 
Thus the free-exercise clause prevented the government from discrim- 
inating against the Indians, on religious grounds, by withholding funds 
owed to them. The establishment clause, then regarded as barring even 
student-directed public subsidies of religious education, created no 
compelling governmental interest overriding the Indians’ independent 
right to the treaty funds. 

In Everson v. Board of Education,” the Supreme Court again invoked 
the free-exercise clause as well as the establishment clause. According 
to the Court, New Jersey could not ‘‘hamper its citizens in the free 
exercise of their own religion’ by ‘‘exclud[ing] individual[s] ... , 
because of their faith, or lack of it, from receiving the benefits of public 
welfare legislation.”’°” Although the state need not pay the costs of 
transportation for any children attending nonpublic schools, the Court 
indicated that, if the state did pay those costs, then it could not 
constitutionally withhold such payment from those attending religious 
schools. If a state did cut off free bus transportation or other ‘‘general 
government services’ on the basis of religion, that state not only would 
not find a compelling justification in the establishment clause, but 
would also violate the first amendment by ‘‘handicap[ping] reli- 
gions.’’2°° 

In McDaniel v. Paty,?° the Court held that Tennessee violated the 
free-exercise clause by prohibiting clergy members from serving as 
delegates to a state constitutional convention.?*° The plurality noted 
that the right to free exercise of religion ‘‘unquestionably’’ includes the 
right to perform religious functions as a member of the clergy. Because 
McDaniel, a Baptist minister, exercised this right, the state deprived 





203. Id. at 81-82, 28 S. Ct. at 699-700. 

204. Id. at 80-82, 28 S. Ct. at 698-700. Note that Quick Bear, therefore, involved no 
subsidy claim. 

205. Id. at 82, 28 S. Ct. at 700. 

206. 330 U.S. 1, 67 S. Ct. 504 (1947). For discussion of the Court’s application of the 
establishment clause in Everson, see text accompanying notes 70-73, supra. 

207. Id. at 16, 67 S. Ct. 512. 

208. Id. at 16, 18, 67 S. Ct. at 512, 513. 

209. 435 U.S. 618, 98 S. Ct. 1322 (1978). 

210. Id. at 629, 98 S. Ct. at 1329 (plurality opinion of Burger, C.J.); id. at 629-30, 98 
S. Ct. at 1329 (Brennan, J., concurring in judgment); id. at 642-43, 98 S. Ct. at 1336 
(Stewart, J., concurring in judgment). 
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him of the right to serve as a convention delegate, a right possessed 
by the state’s adult citizens generally. By ‘‘punishing a religious pro- 
fession with the privation of a civil right,’’ Tennessee therefore ‘‘en- 
croached upon McDaniel’s right to the free exercise of religion.’’?" 
Tennessee’s asserted interest in preventing the establishment of a state 
religion—though ‘‘consistent with the Establishment Clause and thus 
of the highest order’’—did not suffice to justify such an encroachment. 
‘‘The American experience,”’ the plurality reasoned, ‘‘provides no per- 
suasive support for the fear that clergymen in public office will be less 
careful of anti-establishment interests or less faithful to their oaths of 
civil office than their unordained counterparts.’’?’2 

Justice Brennan and Justice Stewart, each concurring in the judgment, 
agreed with the plurality’s general line of reasoning in McDaniel. Justice 
Brennan went beyond the plurality, however, in arguing that the clergy- 
disqualification provision—far from being justified by a compelling 
establishment-clause interest—actually violated the establishment clause 
by inhibiting religion.?** Justices Brennan and Stewart also found Tor- 
caso v. Watkins" controlling. In Torcaso, the Court held that Maryland 
could not bar an individual from public office by a ‘‘state-imposed 
criteri[on] forbidden by the Constitution,’’ namely, a declaration of 
religious belief. By employing a religious classification in granting or 
denying public office, with no compelling justification, the state ‘‘un- 
constitutionally invade[d] . . . freedom of belief and religion.’’?*5 

These cases clearly indicate that, absent a compelling justification, 
the free-exercise clause prohibits government from employing a relig- 
ious classification as a basis for denying otherwise available independ- 
ent rights or benefits, as distinct from subsidies of religious activity 
itself. One case, Johnson v. Robison,?** might nevertheless seem to cast 
doubt on this conclusion. In Robison the Supreme Court considered a 
free-exercise challenge to the Veterans’ Readjustment Benefits Act of 
1966. The Court held that the Act did not violate the free-exercise 
clause by granting educational benefits to veterans of the armed serv- 
ices, including class I-A-O conscientious objectors (who performed 
military duties other than combat), but not to class I-O conscientious 
objectors (who performed alternative civilian service).?‘”7 Thus the Court 
in Robison found no free-exercise violation in a governmental denial 
of independent benefits, not subsidies of religious activity, on the basis 
of a religious classification, namely, conscientious objection to serving 
in the armed forces. The Court maintained, moreover, that the denial 





211. Id. at 626, 98 S. Ct. at 1327 (plurality opinion of Burger, C.J.). 

212. Id. at 628-29, 98 S. Ct. at 1329 (plurality opinion of Burger, C.J.). 

213. Id. at 632, 98 S. Ct. at 1331 (Brennan, J., concurring in judgment). 

214. 367 U.S. 488, 81 S. Ct. 1680 (1961). 

215. Torcaso, 367 U.S. at 495-96, 81 S. Ct. at 1684. 

216. 415 U.S. 361, 94 S. Ct. 1160 (1974). 

217. Id. at 362-63, 381-82, 383, 94 S. Ct. at 1163-64, 1172, 1174 (citing 38 U.S.C. § 
1652(a)(1), 38 U.S.C. § 101 (21), 38 U.S.C. § 1661(a)). 
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of educational benefits involved only an incidental burden, not a 
constitutionally significant infringement, on the free exercise of relig- 
ion.?** 

The decisive factors in Robison, however, were narrowly related to 
the unique characteristics of military service.?*? The Court found the 
‘relative burden’’ on the free exercise of religion, resulting from denial 
of educational benefits, to be small or nonexistent when compared to 
the ‘‘relative benefits’’ granted to I-O conscientious objectors by not 
requiring them to serve in the armed forces.?° The Court also empha- 
sized the magnitude of the government’s interest in promoting military 
service. Congress legitimately excluded I-O objectors from the class of 
beneficiaries under the Act, according to the Court, ‘‘not because of 
any legislative design to interfere with their free exercise of religion, 
but because to [include them] would not rationally promote the Act’s 
purposes,’’ which were closely related to the government’s ‘‘substantial 
interest in raising and supporting armies.’’??‘ In the absence of such a 
substantial governmental interest—or of significant ‘‘relative benefits’’ 
conferred on those burdened by denial of educational benefits—the 
reasoning of Robison does not apply. 


b. Free-Speech Precedents 


In addition to the free-exercise cases focusing directly on discrim- 
inatory denial of independent rights or benefits, numerous decisions 
based on the first amendment’s free-speech clause??? reinforce the 
principle that, ‘‘even though a person has no ‘right’ to a valuable 
governmental benefit[,] ... the government ... may not deny a 
benefit to a person on a basis that infringes his constitutionally 
protected interests.’’??? For example, in Speiser v. Randall??4—later 
to serve as the most significant precedent for the Supreme Court’s 
landmark free-exercise decision in Sherbert v. Verner??®—the Court 
enunciated the principle that ‘‘a discriminatory denial of a tax ex- 
emption for engaging in speech is a limitation on free speech.’’??¢ 





218. Id. at 385, 94 S. Ct. at 1174. 

219. See generally L. TriBE, supra note 1, at 1265-66 (Supreme Court has traditionally 
given special deference to asserted military needs). 

220. Id. at 385 n.19, 94 S. Ct. at 1174 n.19 (emphasis added). 

221. Id. at 385, 94 S. Ct. at 1174-75. 

222. ‘‘Congress shall make no law ... abridging the freedom of speech ....’’ U.S. 
Const. amend. I. The Supreme Court has held that the free-speech clause, like the religion 
clauses, applies to the states through the fourteenth amendment. See, e.g., Virginia State 
Bd. of Pharmacy v. Virginia Citizens Consumer Council, 425 U.S. 748, 749 n.1, 96 S. 
Ct. 1817, 1819 n.1 (1976). 

223. Perry v. Sindermann, 408 U.S. 593, 597, 92 S. Ct. 2694, 2697 (1972) (citing an 
extensive list of cases in support of this principle). 

224. 357 U.S. 513, 78 S. Ct. 1332 (1958). 

225. 374 U.S. 398, 83 S. Ct. 1790 (1963); see supra text accompanying notes 182-189. 

226. Speiser, 357 U.S. at 518, 78 S. Ct. at 1338. 
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The Court found such a ‘‘discriminatory denial’’ in a California 
requirement that, in order to qualify for a veterans’ property-tax 
exemption, taxpayers must swear that they did not advocate over- 
throwing the government by unlawful means.??” The Court therefore 
held that California violated due process by requiring the taxpayers 
in question to bear the burden of proving their eligibility for the 
exemption, according to the state’s ordinary tax procedure. Rather, 
‘‘[w]here the transcendent value of speech is involved, due process 
certainly requires in the circumstances of this case that the State bear 
the burden of persuasion to show that the [applicants for the tax 
exemption] engaged in criminal speech.’’?2* 

In Widmar v. Vincent,??° the Supreme Court struck down a state 
university’s discriminatory exclusion of religious speech from a forum 
otherwise generally available to registered student groups.”*° The 
university failed to show that this content-based exclusion was ‘‘nec- 
essary to serve a compelling state interest and ... narrowly drawn 
to achieve that end.’’?*1 The Court specifically considered the state’s 
interest in achieving greater separation of church and state, under its 
state constitution, than the federal constitution requires. The Court 
found this interest, at least when limited by both the free-exercise 
and free-speech clauses of the first amendment, to be insufficiently 
compelling to justify content-based discrimination against religious 
speech.?°? 

Regan v. Taxation With Representation?** and FCC v. League of 
Women Voters?** together sharply distinguish between denial of a 
governmental subsidy of speech, on the one hand, and denial of an 
independent right or benefit on the basis of protected speech, on the 
other. In Taxation With Representation, the Supreme Court held that 
the free-speech clause did not require the federal government to 
subsidize lobbying activities, even if it did subsidize closely com- 
parable activities, so long as there was a rational, non-invidious basis 
for distinguishing the two classes of activities.7*5 In League of Women 
Voters, however, the Court applied strict scrutiny and invalidated a 
requirement that broadcasting stations receiving federal grants refrain 
entirely from editorializing.7** The Court struck down that require- 
ment because it did not leave the stations free both to engage in 
constitutionally protected editorial speech, supported by their own 





. Id. at 515, 519, 78 S. Ct. at 1336, 1338. 

. Id. at 521, 526, 78 S. Ct. at 1339, 1342. 

. 454 U.S. 263, 102 S. Ct. 269 (1981). 

. Id. at 264-65, 267, 102 S. Ct. at 272, 273. 

. Id. at 270-77, 102 S. Ct. at 274-78. 

. Id. at 276, 102 S. Ct. at 277-78. 

. 461 U.S. 540, 103 S. Ct. 1997 (1983). 

. 468 U.S. 364, 104 S. Ct. 3106 (1984). 

. Taxation With Representation, 461 U.S. at 548-51, 103 S. Ct. at 2002-04. 
. League of Women Voters, 468 U.S. at 366, 402, 104 S. Ct. at 3110, 3129. 
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funds, and to receive otherwise available independent benefits, that 
is, federal grants supporting activities clearly separate from editori- 
alizing.”*” The interests sought to be advanced by the ban on edito- 
rializing, the Court concluded, did not justify the ‘‘substantial 
abridgement of important journalistic freedoms which the First 
Amendment jealously protects.’’?%* 

Thus, although refusal to subsidize the exercise of first-amendment 
rights in Taxation With Representation did not constitute a ‘‘sub- 
stantial abridgement’’ of those rights, denial of an independent ben- 
efit in League of Women Voters did. Significantly, the independent 
benefit unconstitutionally denied in League of Women Voters was 
itself a subsidy of speech and related activities clearly separable from 
the constitutionally protected, but not subsidized, editorializing at 
issue. 


4. Nondiscrimination-in-Subsidizing Claims 


In dicta, the Supreme Court has stated that government cannot 
‘‘discriminate invidiously in its subsidies in such a way as to ‘ ‘‘aim 
at the suppression of dangerous ideas.’’’ ’’?** In deciding actual 
cases, nevertheless, the Court has uniformly rejected the claim that, 
if government subsidizes a certain activity, then it must also subsidize 


another, allegedly comparable, activity.2*° In other words, the Court 
has treated actual nondiscrimination-in-subsidizing claims as subsidy 
claims,”** not as nondiscrimination claims.?4? 

In the area of freedom of religion, the Court has cursorily dismissed 
the very few nondiscrimination-in-subsidizing claims that have come 
before it. In Sloan v. Lemon,?** the Court rejected as ‘‘thoroughly 
spurious’’ an argument that, if a state provided tuition reimbursement 
to parents of children attending nonsectarian, nonpublic schools, 
then parents of children attending sectarian schools were ‘‘entitled 
to the same aid as a matter of equal protection.’’ Likewise, in Brusca 
v. Missouri ex rel. State Board of Education,?** the Court summarily 
affirmed a federal district court’s holding that neither the free-exercise 





237. Id. at 399-400, 104 S. Ct. at 3127-28. 

238. Id. at 402, 104 S. Ct. at 3129. 

239. Taxation With Representation, 461 U.S. at 548, 103 S. Ct. at 2002 (quoting 
Cammarano v. United States, 358 U.S. 498, 513, 79 S. Ct. 524, 533 (1959)) (quoting in 
turn Speiser v. Randall, 357 U.S. 513, 519, 78 S. Ct. 1332, 1338 (1958)). 

240. For commentary advocating more favorable treatment of nondiscrimination-in- 
subsidizing claims than the Supreme Court has accorded them, complete with a ‘‘theo- 
retical foundation for subjecting all conditions on benefits that pressure certain preferred 
liberties to the same strict scrutiny that such rights receive when burdened directly,”’ 
see Sullivan, Unconstitutional Conditions, 102 Harv. L. REv. 1413 (1989). 

241. See supra notes 165-181 and accompanying text. 

242. See supra notes 198-238 and accompanying text. 

243. 413 U.S. 825, 834, 93 S. Ct. 2982, 2987 (1973). 

244. 405 U.S. 1050, 92 S. Ct. 1493 (1972), aff’g 332 F. Supp. 275 (1971). 
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clause nor the equal-protection clause of the federal constitution 
required a state to subsidize religious elementary and secondary 
schools on the same terms as nonreligious schools. Thus, although 
the Court has held that the federal constitution permits student- 
directed public funding even of specifically religious instruction,?* 
the Court has declined to take seriously any contention that the 
constitution requires such funding, even where public funding is 
available for virtually every type of nonreligious instruction.?*® 

In the areas of freedom of speech, of the press, and of association, 
the Supreme Court has similarly rejected nondiscrimination-in-sub- 
sidizing claims. In Regan v. Taxation With Representation,*’ for 
example, when considering alleged discrimination in granting tax 
exemptions for lobbying activities, the Court explicitly categorized a 
nondiscrimination-in-subsidizing claim as equivalent to a mere sub- 
sidy claim, and accordingly rejected that claim. In Hazelwood School 
District v. Kuhlmeier,?** distinguishing students’ ‘‘personal expres- 
sion’’ from ‘‘school-sponsored’’ expression subject to ‘‘greater con- 
trol’’ by educators, the Court rejected a first-amendment challenge to 
a public high-school principal’s content-based exclusion of articles 
from a student newspaper subsidized and disseminated by the 
school.?*° In Lyng v. International Union, UAW,?*° the Court held 
that the federal government did not violate striking workers’ first- 
amendment rights of association or expression in refusing to subsidize 
the exercise of those rights by providing food stamps, even though 
the strikers would have been eligible for food stamps if they had 
simply quit their jobs but ineligible if they had continued to work 
rather than going on strike. Even when holding that the government 
could not discharge an employee for speaking about a matter of 
public concern on the job, in Rankin v. McPherson,?** the Court 
carefully limited its holding to cases in which the employee ‘‘serves 





245. See supra notes 92-127 and accompanying text. 

246. See also Norwood v. Harrison, 413 U.S. 455, 462, 93 S. Ct. 2804, 2809 (1973) 
(rejecting argument that Pierce v. Society of Sisters, 268 U.S. 510, 45 S. Ct. 571 (1925), 
established any ‘“‘right of private or parochial schools to share with public schools in 
state largesse’). 

247. 461 U.S. 540, 546-50, 103 S. Ct. 1997, 2001-03 (1983). 

248. 484 U.S. 260, 270-73, 108 S. Ct. 562, 569-71 (1988). 

249. The Court emphasized that ‘‘reasonable pedagogical concerns’’ justified the prin- 
cipal’s actions, id. at 273, 108 S. Ct. at 571, and explicitly declined to extend its specific 
holding in Kuhlmeier beyond the public-school context, see id. at 273-74 n.7, 108 S. Ct. 
at 571 n.7. Nevertheless, the principle underlying the Court’s holding in Kuhlmeier— 
that the first amendment requires strict scrutiny of governmental decisions to punish 
speech and related activities, but not of decisions to subsidize or to refrain from 
subsidizing protected expression, see id. at 272-73, 108 S. Ct. at 570-71—is widely 
applicable and entirely consistent with the Court’s general treatment of nondiscrimination- 
in-subsidizing claims. 

250. 485 U.S. 360, 368-69, 108 S. Ct. 1184, 1190-91 (1988). 

251. 483 U.S. 378, 390-92, 107 S. Ct. 2891, 2900 (1987). 
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no confidential, policymaking, or public contact role.’’ The Court 
nowhere suggested that, if government subsidizes (rather than merely 
tolerates) public speech on one subject, it must subsidize speech on 
other subjects as well. 

The Supreme Court’s recent treatment of nondiscrimination-in-sub- 
sidizing claims in the first-amendment area has depended heavily 
upon the reasoning employed in two due-process and equal-protection 
cases, Maher v. Roe?®? and Harris v. McRae.?** In Maher the Court 
held that, although an indigent woman had a ‘‘fundamental right’’ 
to obtain an abortion according to Roe v. Wade,?** Connecticut did 
not violate that right by subsidizing childbirth but not abortion.?** In 
Harris, following Maher, the Court reached the same conclusion with 
regard to the Hyde Amendment, which prohibited federal Medicaid 
funding of abortion except in certain unusual circumstances, but did 
not limit funding of childbirth.?** 

In both cases the Court noted in dicta that government could not 
constitutionally discriminate against women who had obtained abor- 
tions, by withholding independent benefits such as welfare or Med- 
icaid benefits for procedures other than abortion. In both cases, 
however, the Court clearly distinguished such hypothetically prohib- 
ited discrimination from a permissible denial of a public subsidy for 


abortion, and clearly identified the nondiscrimination-in-subsidizing 
claims at issue in Maher and Harris as subsidy claims, not nondis- 
crimination claims.?*’ The principle upon which the Court rested its 
decisions in these cases was that ‘‘[t]here is a basic difference between 
direct state interference with a protected activity and state encour- 
agement of an alternative activity consonant with legislative pol- 
icy.’’258 





252. 432 U.S. 464, 97 S. Ct. 2376 (1977). 

253. 448 U.S. 297, 100 S. Ct. 2671 (1980). 

254. 410 U.S. 113, 93 S. Ct. 705 (1973). 

255. Maher, 432 U.S. at 474, 97 S. Ct. at 2383. 

256. Harris, 448 U.S. at 302, 318, 100 S. Ct. at 2680, 2689. 

257. Maher, 432 U.S. at 474 n.8, 97 S. Ct. at 2383 n.8; Harris, 448 U.S. at 317 n.19, 
100 S. Ct. at 2688 n.19. 

258. Maher, 432 U.S. at 475, 97 S. Ct. at 2383 (footnote omitted), quoted in Harris, 
448 U.S. at 315, 100 S. Ct. at 2687. See also Webster v. Reproductive Health Servs., 109 
S. Ct. 3040, 3052 (1989) (Missouri’s refusal to allow public employees to perform abortions 
in public hospitals, which ‘‘le[ft] a pregnant woman with the same choices as if the 
State had chosen not to operate any public hospitals at all,’”’ did not violate Roe). 

The Supreme Court’s treatment of New York v. Sullivan, 889 F.2d 401 (2d Cir. 1989), 
cert. granted sub nom. Rust v. Sullivan, 110 S. Ct. 2559 (1990), may shed additional 
light on nondiscrimination-in-subsidizing claims. In that case, the Second Circuit eval- 
uated the constitutionality of regulations governing the activities of organizations receiv- 
ing federal family-planning grants. The regulations limited federal grantees’ activities 
with regard to counseling and referral for abortion, required physical and financial 
separation of federally funded projects from prohibited activities, and restricted grantees’ 
advocacy concerning abortions. Id. at 404. The Second Circuit equated the challenged 
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C. State-Law Grounds for Denial of Educational Funding 


1. Religious Instruction 


The Supreme Court precedents discussed above clearly do not 
support a demand that a state provide even student-directed subsidies 
for religious instruction on the same terms as nonreligious instruc- 
tion. Larry Witters’ free-exercise claim—to the extent that it amounted 
to such a demand—was therefore unfounded. Such a nondiscrimi- 
nation-in-subsidizing claim differs decisively from the free-exercise 
exemption claims and simple nondiscrimination claims upheld by 
the Court in the cases on which Witters relied.”°° 

The significance of ‘‘genuinely individual and private choices,’’?® 
though sufficient to ‘‘tip the constitutional balance’’?** in favor of 
permitting student-directed public funding even of religious educa- 
tion under the establishment clause, is not nearly great enough to 
compel such funding under the free-exercise clause. A student-di- 
rected educational subsidy may resemble a paycheck more nearly 
than it resembles an institution-directed subsidy,?® but it still differs 
notably from a paycheck. Government retains the power to impose 
conditions on the receipt and use of a student-directed subsidy which 
it could not constitutionally impose on the receipt and use of a 
paycheck. Indeed, government’s power to require that even student- 
directed subsidies—unlike the pay of state employees—ultimately 
benefit only public educational institutions is all but unquestioned.” 
The reason is evident: state employees’ pay is their own money in 
every sense; public funds directed to individuals, on condition that 
they be used in a manner specified in some way by government, are 
still public funds. A state need not always forbid individuals to use 





features of these regulations with a mere refusal to subsidize the activities in question, 
and accordingly held that the regulations violated neither the right of privacy according 
to Roe and its progeny, id. at 410-12, nor the first amendment, id. at 412-14. The First 
Circuit disagreed in Massachusetts v. Secretary of Health & Human Services, 899 F.2d 
53 (1st Cir. 1990), holding that the regulations did violate both the right of reproductive 
choice according to the Roe line of cases, id. at 64-72, and the first amendment, id. at 
72-75. The Tenth Circuit, in Planned Parenthood Federation v. Sullivan, 913 F.2d 1492 
(10th Cir. 1990), also disagreed with the Second Circuit’s analysis. As this Note went to 
print, the Supreme Court had not yet decided Rust v. Sullivan. 

259. See supra notes 151-159 and accompanying text. 

260. Witters (U.S. 1986), 474 U.S. at 488, 106 S. Ct. at 752; see supra note 118 and 
accompanying text. 

261. Cf. Committee for Pub. Educ. & Religious Liberty v. Nyquist, 413 U.S. 756, 802, 
93 S. Ct. 2955, 2991 (1973) (Burger, C.J., concurring in part and dissenting in part). 

262. See supra notes 116-120 and accompanying text (discussing Witters (U.S. 1986), 
474 U.S. at 487-88, 106 S. Ct. at 751). 

263. See, e.g., Everson v. Board of Education, 330 U.S. 1, 16-18, 67 S. Ct. 504, 512- 
13 (1947); Norwood v. Harrison, 413 U.S. 455, 462, 93 S. Ct. 2804, 2809 (1973); see 
also note 288, infra; cf. Sloan v. Lemon, 413 U.S. 825, 834, 93 S. Ct. 2982, 2987 (1973). 
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those funds in a way in which the state itself could not use them— 
for example, to pay for religious education—but nothing in the United 
States Constitution gives individuals the right to use state subsidies 
in such a way. 

States may therefore constitutionally refrain from providing even 
student-directed funding of specifically religious education, yet fund 
nonreligious but otherwise comparable education, so long as they 
have a rational, non-invidious basis for doing so.?* An attempt to 
prove that a state had no such basis for such a denial of funding 
would encounter obstacles that no nondiscrimination-in-subsidizing 
claim has ever overcome.”® Furthermore, when a state’s attempt to 
insure sufficient separation between government and religion under 
its state constitution is in question, the acknowledged difficulty of 
‘‘discern[ing] the lines of demarcation’’*** in this area—and therefore 
of discerning that a state has drawn them incorrectly—renders these 
obstacles even more formidable than they would otherwise be. 

Because states need not provide even student-directed funding of 
religious instruction, the first amendment clearly permits states, in 
interpreting their own constitutions, to apply to student-directed 
funding the same ‘‘pervasively sectarian’ standard applied to insti- 
tution-directed funding under the establishment clause.’ States may 
choose to provide funds to students for separable secular educational 
functions only, and therefore to provide no funds to students at 
institutions having no separable secular functions. Furthermore, states 
apparently may—although, according to Roemer,?® they need not— 
require that publicly funded secular educational functions be sepa- 
rable from religious functions for the student’s purposes. That is, 
states may decline to fund even secular education when it is available 
to students only as part of a ‘‘package’’ including required courses 
in religion, theology, religious studies, or the like. Even if an insti- 
tution has a free-exercise right to offer religious and secular education 
as inseparable parts of a total package, the free-exercise clause does 
not require a state to subsidize the provision of that package, nor to 
treat its religious and secular components as separable when the 
institution itself makes them inseparable so far as students are con- 
cerned. 

In these ways, even states choosing to fund private as well as 
public higher education can achieve greater separation of government 
and religion than the federal constitution requires in such funding. 





264. See supra notes 239-258 and accompanying text. 

265. See id. 

266. Lemon v. Kurtzman, 403 U.S. 602, 612, 91 S. Ct. 2105, 2111 (1971); see supra 
note 7 and accompanying text. 

267. See supra note 156 and accompanying text. 

268. Roemer v. Board of Pub. Works, 426 U.S. 736, 96 S. Ct. 2337 (1976); see text 
accompanying notes 47-49, supra. 
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These states can nevertheless satisfy the constitutional requirement 
of religious neutrality by allowing students to use public funds for 
separable secular education at institutions of any or no religious 
character.?® 


2. Religious Career or Career Goal 


In contrast, a state would almost certainly violate the first amend- 
ment if, because of a student’s religious career or career goal, the 
state refused to provide the student with otherwise available funding 
for secular coursework. For example, if Witters had requested state 
funding only for separable secular portions of his education, and had 
been turned down because of his religious career goal, Witters’ 
resulting free-exercise claim could have been virtually indistinguish- 
able from the simple nondiscrimination claims upheld by the Supreme 
Court. 

FCC v. League of Women Voters?”° suggests an especially close 
analogy. Washington’s refusal to fund Witters’ secular coursework, 
if clearly separable from his religious coursework, would resemble 
the federal government’s refusal to fund broadcasting stations’ non- 
editorializing activities clearly separable from editorializing. The ba- 
sis for denial of funding in each case would be an activity protected 
by the first amendment (pursuit of a religious career?”’ or editorial- 
izing). The funding denied in each case (for secular studies or for 
non-editorial broadcasting) would be, not a subsidy of the constitu- 
tionally protected activity as such, but rather an independent benefit 
generally available to those, otherwise similarly situated, who did 
not engage in the protected activity. In neither case would the 
governmental interests involved be so compelling as to sustain such 
a ‘‘substantial abridgement”’ of first-amendment rights.?”? Therefore, 
because Witters would not have remained free both to exercise his 
first-amendment right to pursue a religious career and to receive 
otherwise available funding for secular studies, Washington’s denial 
of that funding would have violated the first amendment. 


3. Religiously Controlled or Affiliated Institution 


Similarly, a state’s denial of higher-education funding evidently 
would violate the first amendment, for reasons similar to those just 





269. See supra note 63 and accompanying text. 

270. 468 U.S. 364, 104 S. Ct. 3106 (1984), discussed in text accompanying notes 234- 
238, supra. 

271. Cf. McDaniel v. Paty, 435 U.S. 618, 98 S. Ct. 1322 (1978), discussed in text 
accompanying notes 209-214, supra. 

272. See League of Women Voters, 468 U.S. at 402, 104 S. Ct. at 3129; McDaniel, 435 
U.S. at 628-29, 98 S. Ct. at 1329 (plurality opinion of Burger, J.); id. at 639-40, 98 S. 
Ct. at 1335 (Brennan, J., concurring in judgment). 
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stated, if based on the religious control or affiliation of an institution 
that would otherwise benefit, rather than on the religious character 
of the specific instruction not funded. The same analogy with League 
of Women Voters?”? indicates that a state infringes first-amendment 
rights by denying an independent benefit (funding for separable 
secular education) on the basis of activity protected by the first 
amendment (attending or operating an institution having religious in 
addition to secular aspects). Speiser v. Randall?” strongly suggests, 
in addition, that a state is not entitled to require a student or an 
institution to prove that specified courses are secular in character; 
nor, a fortiori, may a state resort to ‘‘mere guesswork’’ in determining 
that an entire course of study is religious rather than secular.” 
Rather, where ‘‘transcendent’’ first-amendment interests—whether in 
speech or in religion—are involved, Speiser indicates that the state 
must bear the burden of proving ineligibility for a disputed benefit.?’6 

The federal constitution’s establishment clause, which does not 
require government to deny funding for separable secular educational 
functions on the basis of religious governance or religious activities,?”’ 
gives a state no compelling interest in doing so. Some state consti- 
tutions such as the New York Constitution, however, do prohibit 
such funding on the basis of religious classifications regarding insti- 
tutional governance and religious teaching.?”* To survive a first- 
amendment challenge, such a state prohibition must be justified as 
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N.Y.S.2d at 771; and the Ursuline Nuns, who administered the college, were ‘‘not .. . 
controlled by religious affiliation insofar as their professional and academic activities are 
concerned,”’ id. at 467, 326 N.Y.S.2d at 771. 
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the least restrictive means of achieving a compelling state interest.?” 

The Supreme Court has not explicitly decided whether the federal 
constitution’s supremacy clause could ever permit a state’s interest, 
derived from a state constitution, to outweigh first-amendment rights.” 
The Court has determined, however, that a state’s interest in achiev- 
ing greater separation of church and state than the federal constitution 
requires is not sufficiently compelling—at least when limited by both 
the free-exercise and free-speech clauses of the first amendment—to 
justify content-based discrimination against religious speech.”** A 
state’s denial of otherwise available funding for separable secular 
educational functions, if based on the content of religious teaching 
protected by both the free-exercise and free-speech clauses, would 
therefore almost certainly not be justified by a compelling interest. 

A similar denial of funding based on an institution’s religious 
governance, encompassing conduct not covered by the free-speech 
clause, would raise the question whether a state’s interest in ‘‘extra’’ 
separation of government and religion—not sufficient to override the 
free-speech and free-exercise clauses together—could prove compel- 
ling when pitted against the free-exercise clause alone. In certain 
recent dicta, the Supreme Court did suggest that the free-exercise 
clause alone does not ordinarily suffice to invalidate laws. Those 
dicta, however, addressed exemption claims, not simple nondiscrim- 
ination claims.?*2 The Supreme Court has never suggested that a 
governmental interest, insufficiently compelling to justify discrimi- 
nation on the basis of activity protected by two clauses of the first 
amendment, may be sufficiently compelling if only one clause ap- 
plies. 

Unquestionably, a state would not have a compelling interest in 
pressing the separation of government and religion far enough to 
violate the first amendment’s requirement of neutrality in the provi- 
sion of general governmental services.”** A state seeking a constitu- 
tionally significant distinction between such an egregious violation 
of neutrality and a denial of otherwise available funding on the basis 
of religious activity, however, would face a formidable, if not im- 
possible, task. Strong reasons for prohibiting subsidies of religion as 
such—for example, the need to prevent distortions of the political 
process, and violations of religious freedom, resulting from manip- 
ulation of public funding for the advantage of religious factions or 
of religions in general—do not support denial of otherwise available 
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independent benefits on religious grounds. Therefore, if an institution 
performs secular functions clearly separable from its religious func- 
tions, then a state violates the first amendment by refusing, because 
of the institution’s religious governance or teaching, to provide oth- 
erwise available funding for the secular functions. 

A state might nevertheless attempt to justify such a refusal as 
necessary if the state is to avoid subsidizing religious education 
without creating excessive entanglement of government with relig- 
ion.?** The state might argue that it could not inquire into the possibly 
nonsecular character of ostensibly secular functions, to the extent 
necessary to satisfy the state’s own constitution and laws, without 
impermissible entanglement.?** Because such entanglement would 
violate the establishment clause, and perhaps the state constitution 
as well, a state would have a compelling interest in avoiding it. 

This danger of excessive entanglement could arise if a state actually 
required a more searching inquiry into the separation of religious 
and secular functions than does the federal constitution as interpreted 
by the Roemer plurality.2*° The essentials of the ‘‘entanglement’’ 
inquiry are satisfied, the Roemer plurality indicated, if ‘‘a general 
picture of [an] institution, composed of many elements,’’ reveals that 
the institution clearly distinguishes religious from secular education 
and guarantees academic freedom in secular education. The presence 
of these characteristics, according to the Roemer plurality, sufficiently 
indicates that an institution can receive public funding for its secular 
functions without excessive entanglement resulting from govern- 
mental inspection.”*’ A state’s actual demand to make a more search- 
ing inquiry—for example, to station government agents in engineering 
classrooms, scrutinizing the professors’ every utterance for religious 
implications—would undoubtedly raise serious ‘‘entanglement’’ con- 
cerns. 

A state could not, however, justify religious discrimination in 
funding separable secular functions by insisting that the required 
alternative to such discrimination, under the state’s own constitution 
and laws, must be an inquiry so searching as to violate the establish- 
ment clause. Because a state can avoid such a violation by means 
that do not infringe first-amendment rights, means that do infringe 
those rights are not justified by the compelling interest represented 
by the establishment clause. A more restrained inquiry into the 
separability of religious and secular functions, similar to that en- 
dorsed in Roemer, unquestionably would suffice to avoid an estab- 





284. See supra text accompanying notes 44-46, 55-61. 

285. Cf. Aguilar v. Felton, 473 U.S. 402, 105 S. Ct. 3232 (1985). 

286. Roemer v. Board of Pub. Works, 426 U.S. 736, 761-67, 96 S. Ct. 2337, 2352-54 
(1976) (plurality opinion of Blackmun, J.) (discussed in text accompanying notes 55-61, 
supra). 

287. Id. 
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lishment-clause violation. A state not satisfied with such an inquiry 
can still avoid subsidizing religious education by refraining from 
providing direct funding to any private institutions of higher learn- 
ing, and therefore need not discriminate among them on the basis of 
religious governance or teaching.?® 


SUMMARY AND CONCLUSION 


Even when a religious organization substantially controls a college’s 
or university’s overall governance and its religious or theological 
functions, the establishment clause permits the institution to receive 
direct public funding for separable secular educational functions. A 
‘‘pervasively sectarian’’ educational institution, entirely ineligible for 
institution-directed funding, is distinguished from an eligible insti- 
tution only by the inseparability of religious from secular education 
for purposes of funding—not by the quality of religious or theological 
education itself, nor by the religious character of the institution as a 
whole. Religiously controlled or affiliated institutions thus have at 
least some defense against the danger that institution-directed public 
funding will induce them to weaken their religious identity, or will 
prevent them from strengthening that identity. 

In institution-directed funding, the fundamental requirement of 
governmental neutrality toward religion can be satisfied either (1) by 
providing no public funds to any private institutions or (2) by pro- 
viding public funds to all institutions that perform comparable secular 
educational functions, regardless of the institutions’ religious control 
or affiliation. In the latter case, however, the requirement of separa- 
tion between government and religion must be met by clearly distin- 
guishing an institution’s religious functions from its publicly funded 
secular functions. 

Student-directed funding, by contrast, easily satisfies the require- 
ment of neutrality if the funding program as a whole is free from 
religious distinctions. The requirement of separation is fulfilled if 
individual recipients, not the state, choose whether to apply the 
funds to religious or nonreligious education. Student-directed fund- 
ing, according to the Supreme Court’s establishment-clause doctrine, 
thus eliminates the need for complete separation between secular and 
religious educational activities. As a result, institutions ultimately 
benefiting only from student-directed public funding may have more 
extensive defenses against pressure to restrict or compartmentalize 





288. See, e.g., Sheldon Jackson College v. State, 599 P.2d 127, 129 (Alaska 1979) (‘‘[a 
state] constitutional provision barring [both student-directed and institution-directed] aid 
to ail private schools serves to enforce the separation of church and state without requiring 
executive or judicial inquiry into the sectarian affiliation of particular schools, and 
furthermore disengages the state from the undesirable task of withholding benefits solely 
on the basis of religious affiliation’ [footnotes omitted]). 
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their religious identity than do those receiving institution-directed 
funding. 

Even states choosing to fund private as well as public higher 
education may achieve greater separation between government and 
religion than the establishment clause requires. States are not con- 
stitutionally required to treat student-directed funding differently 
from institution-directed funding. They may decline to provide even 
student-directed subsidies for specifically religious education, or for 
any education at institutions that truly are ‘‘pervasively sectarian,’’ 
while still funding other private higher education. Furthermore, states 
may require that publicly funded secular educational functions be 
separable from religious functions from the student’s as well as the 
institution’s point of view. This means that states may—although 
they need not—decline to fund even secular education when it is 
available to students only on condition that they take courses in 
religion, theology, religious studies, or the like. 

Government nevertheless may not deny otherwise available funding 
for separable secular educational functions because of students’ or 
institutions’ free exercise of religion. Therefore, in deciding whether 
to fund such functions—or in classifying educational functions as 
secular or religious—a state cannot constitutionally discriminate ac- 


cording to the degree of religious control over an institution’s gov- 
ernance or over avowedly religious or theological education. Far from 
being required by the establishment clause according to the ‘‘perva- 
sively sectarian’’ standard, such discrimination is forbidden by the 
first amendment’s free-exercise clause, even as most recently inter- 
preted by the Supreme Court. 


David H. McClamrock* 





* B.A., Thomas Aquinas College, 1985; M.A., University of Notre Dame, 1989; J.D. 
Candidate, Notre Dame Law School, 1991. 
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HIGHER EDUCATION AND STATE GOVERNMENTS by Edward R. Hines (ASHE- 
ERIC Higher Education Report No. 5, 1988) 


It is a rare week when a report critiquing some facet of American 
education is not released. While most of the well-publicized studies 
have concentrated on problems of elementary and secondary education, 
a growing number of researchers are taking a hard look at American 
higher education and, generally, they do not like what they see. 
According to a scathing report issued by the Cato Institute, higher 
education in 1990 suffers from a ‘‘central paradox . . . in which more 
and more is being spent for less and less.’”* 

Retiring Harvard President Derek Bok noted with irony that while 
international opinion rates the American system of higher education as 
the best in the world, ‘‘critics in this country have attacked [our 
universities] more savagely during the past ten years than at any time 
in my memory.’ In his 1990 Annual Report to the Harvard Board of 
Overseers, President Bok divided the current criticisms into four cate- 
gories: 

1) Quality of undergraduate education—formless curriculum, huge 
introductory classes, lack of student contact with senior professors, 
dependence on inexperienced graduate teaching assistants; 

2) Tenured faculty—reduced teaching loads, concentration on re- 
search at the expense of teaching, excessive interest in lucrative outside 
activities including consulting, starting businesses, hosting talk shows 
and arguing legal cases; 

3) Rapid rise in college costs—often double the rate of inflation 
during the 1980s; 

4) Gross materialism by universities—endless capital campaigns, 
private research contracts, government lobbying and periodic athletic 
scandals.* 

Bok dismissed much of the criticism as ‘‘shoddy’’ for failing to 
recognize the decentralized nature of American higher education and 





* Professor of Law, Saint Louis University School of Law; A.B., University of Notre 
Dame (1959); J.D., Saint Louis University (1965). 

1. Sykes, Uncle Sam, Rock ‘n’ Roll, and Higher Education, Policy Analysis No. 136 
at 4 (Cato Institute, July 25, 1990). 

2. Bok, What’s Wrong With Our Universities? (Annual Report to Board of Overseers, 
Harvard University) HARVARD MaGaAZzINE (May-June 1990) at 44. 

3. Id. at 46. 
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ignoring ‘‘basic contradictions in the demand society makes on uni- 
versities,’’ but concluded that: 


[t]here is reason to believe that higher education is doing much 
less than it should .. . [in helping] the country address its for- 
midable array of problems—lagging competitiveness, poverty, in- 
adequate public education, environmental hazards, and many 
more. .. . In the end, therefore, what is needed most in the next 
decade is not an end to criticism but a criticism that is less given 
to rhetorical excess, more careful with its criteria for judgment, 
and more attuned to what truly matters in the performance of 
higher education.* 


Into this thicket comes a thoroughly researched and tightly written 
monograph, Higher Education and State Governments, by Dr. Edward 
R. Hines, professor of educational administration and foundations and 
Director of the Center for Higher Education at Illinois State University. 
Dr. Hines’ study is one of a series of reports prepared by the Clearing- 
house on Higher Education of George Washington University and the 
Association for the Study of Higher Education. The monograph’s sub- 


title, ‘‘Renewed Partnership, Cooperation, or Competition?’’ identifies 
the main theme of the study.® Dr. Hines’ stated purpose is 


to identify policy issues in which states and higher education are 
involved, to analyze the relationship between government and 
higher education on the issues, to reassess the extent to which 
campus autonomy may have diminished in recent years, and to 





4. Id. at 59. Because of its complicated nature, Bok did not pursue this topic in his 
report but rather announced that it would be the subject of a forthcoming book, UNtver- 
SITIES AND THE FUTURE OF AMERICA, based on the Terry Sanford lectures he delivered at 
Duke University in April, 1988. 

5. Just how fractious the ‘‘partnership’’ between higher education and state govern- 
ments can be was illustrated by a struggle in Missouri during the 1990 legislative session 
over a proposal to appropriate $1 million to begin an undergraduate engineering program 
at the University of Missouri—St. Louis. The university’s nationally-recognized engi- 
neering program is located at the university’s campus at Rolla, a rural location about 90 
miles from St. Louis. Supporters of the St. Louis campus argued that the state was remiss 
in its obligations to offer engineering courses to students in the largest urban area in the 
state and that many students could not afford the living costs associated with attendance 
at the Rolla campus. Supporters of the Rolla program feared that addition of an engi- 
neering program in St. Louis would siphon influence, money, and students from Rolla. 
After a St. Louis-area legislator was forced to apologize for remarks labeling a favorable 
vote in the state senate as a victory for his alma mater and his district by sending his 
senate colleagues some ‘‘humble pie’’—pieces of strawberry-rhubarb pie—a compromise 
was worked out calling for the two schools to offer the new program cooperatively. 
Young, Missouri Senate OKs Engineering At Campus Here, St. Louis Post-Dispatch, May 
8, 1990 at 1A, col. 1. The Governor later vetoed the appropriation. 
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begin to explore future directions in the evolving relationship 
between state governments and higher education.® 


The monograph is divided into four parts: state leadership in higher 
education, state financial support for higher education in transition, 
current state/campus policy issues, and analysis and implications. Twelve 
questions, identified in an executive summary, frame the research 
inquiry. The questions blend fact-gathering (e.g., involvement of gov- 
ernors in higher education, extent of state-level lobbying for higher 
education, the effect of reform in higher education) and analysis (e.g., 
why economic development is such a critical policy issue, how critical 
concerns about minorities are and what the role of state government in 
higher education should be). 

Hines’ research focuses on literature from the 1980s, including un- 
published reports and materials published in limited quantities. He 
gives special attention to state reports and studies available from the 
Education Commission of the States and the Office of the State Higher 
Education Executive Officers in Denver and state-level political and 
policy issues covered in ‘“‘The Chronicle of Higher Education.”’ 

In the first and longest part of the monograph, Dr. Hines analyzes 
state leadership in higher education, examining state higher education 
agencies, governing boards for multi-campus state universities, gover- 
nors, legislators and the influence of higher education lobbyists. He 
stresses the complexity and diversity of higher-education structures and 
notes that the 1980s ‘‘era of deregulation’’ produced new legislation 
designed to increase managerial flexibility in recognition of the need 
for multi-campus systems to be able to respond to a variety of constit- 
uencies. 

Dr. Hines discusses accountability and deregulation in detail. The 
problem of accountability is said to be one of striking ‘‘a balance 
between institutional autonomy and accountability to the state,’’ with 
the ‘‘key issue ... [being] where the line should be drawn between 
the campus and the state.’’? Deregulation relates to the question of 
accountability because attempts at insuring accountability tend to foster 
increased regulation. As higher education expanded in the 1950s and 
1960s, regulation increased ‘‘on the premise that legislatures lack the 
technical capacity to fulfill their responsibilities without delegating 
some authority to special bodies that have the necessary expertise in 
selected areas’’ (e.g., higher education). Some commentators contend 
that governmental controls on higher education will likely increase 
because of state legislative interest in accountability, application of 
sccial legislation to problems in institutions, and reduction of dupli- 





6. E. Hines, HIGHER EDUCATION AND STATE GOVERNMENTS: RENEWED PARTNERSHIP, Co- 
OPERATION, OR COMPETITION? xxxi, (1988). 

7. Id. at 39 (quoting E. Boyer, ‘‘Control of the Campus: Essay on Governance,’’ 24 
AGB Reports No. 6, at 4 (1982)). 
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cation in programs through coordination.* Dr. Hines states that the case 
against regulation is posed by asking ‘‘whether quality and accounta- 
bility are destroying what we want to preserve’’ and by assertions that 
administrators and trustees ‘‘are smothered with legalities and direc- 
tives.’’® 

A valuable part of the first chapter summarizes several studies that 
have attempted to measure the effects of major steps taken to deregulate 
higher education in a number of states. A study of 86 universities, 
including each of the state flagship universities, concluded that ‘‘while 
political factors may be more influential in producing regulation, uni- 
versity quality may be more clearly a result of state investment.’’”° 

In the second chapter, Dr. Hines discusses three topics relating to 
state financial support for higher education: 1) policy issues raised by 
innovations in tuition pricing and student financial aid, 2) the rela- 
tionship between the states and higher education in economic devel- 
opment, and 3) state support of private colleges and universities. Dr. 
Hines concludes that during the 1980s, tuition prices increased sub- 
stantially in both private and public schools, while tax support re- 
mained relatively stable in most states. States have responded with 
innovative budgetary techniques such as ‘‘multipurpose components’’ 
rather than special-purpose funding, multiyear enrollment averages 
called ‘‘buffering,’’ and ‘‘decoupling’’ and ‘‘marginal costing’’ to re- 
duce the impact of enrollment swings on funding. In addition, a number 
of states established tuition-prepayment and tuition-savings plans, with 
saving plans viewed as having fewer problems and greater potential 
than prepayment plans.” 

Some see economic development and state aid to private higher 
education as major state issues. The Ben Franklin Partnership in Penn- 
sylvania, created in 1982 to provide challenge grants to university- 
based projects funded by businesses, is cited as an example of successful 
partnership between state government and higher education. Four ad- 
vanced technology centers affiliated with major universities attracted 
$61.4 million dollars in venture capital during the Partnership’s first 
four years. Dr. Hines also reviews aid to private higher education and 
notes the need for cooperative relationships between public and private 
sectors in higher education. 

In the third chapter, Dr. Hines illustrates current relationships be- 
tween state governments and higher education by discussing four policy 
issues: 1) reform of higher education, 2) minorities in higher education, 
3) academic-program review, and 4) the assessment of outcomes. Gov- 





8. Id. at 40 (citing W. Hosss, GovERNMENT REGULATION OF HIGHER EDUCATION (1978)). 
9. Id. at 41. 
10. Id. at 45 (quoting J. Volkwein, Changes in Quality Among Public Universities, J. 
OF HIGHER Epuc. 1989-forthcoming)). 
11. Id. at 53-57. See also Gunn, Economic and Tax Aspects of Prepaid-Tuition Plans, 
17 J.C.U.L. 243 (1990). 
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ernors are seen as playing a key role in reform efforts, as are ‘‘collab- 
orative partnerships’? between public-school districts and colleges to 
address teacher training and other educational concerns." 

Dr. Hines chronicles a decline in minority enrollment, as well as 
significant disparities in minority access and achievement. Hines stresses 
a need for state leadership involving ‘‘a seamless fabric of efforts, 
extending over the entire institution,’’ rather than fragmented ap- 
proaches. In an interesting research report, ‘‘profiles of success’’ in 
attracting and retaining minorities were identified in which institutional 
strategies matched students’ characteristics.‘ Hines discusses efforts at 
program review and assessment of educational quality, warning that 
such efforts carry the potential for ‘‘inappropriate intrusion as well as 
politicization.’’* 

The monograph is tightly written, containing a wealth of information 
presented in summary form. For example, he provides comparisons of 
the relationship between system executives and campuses (Table 1), 
an ‘‘index’’ of the formal powers of the governors as of 1981 (Table 
2),*° and a summary of ‘‘six perspectives on educational excellence’ 
(Table 3),?” as well as an exhaustive bibliography (twenty-one pages— 
fifteen percent of the monograph) with detailed information on how to 
order material from a data base maintained by the Educational Resources 
Information Center (ERIC) Clearinghouse on Higher Education. 

There emerges from Dr. Hines’ research a snapshot of public higher 
education in transition from a position of general autonomy from state 
government to one of a developing partnership with state government, 
a “relationship [that] is dynamic and reciprocal with somewhat fuzzy 
boundaries.’’™* 

Dr. Hines identifies three policy options to define the relationship 
between state governments and higher education: 1) full accountability, 
in which higher education functions, and is controlled, as a public 
agency, 2) complete autonomy, in which government is not involved 
in campus affairs except for limited financial support, and 3) coexistence © 
as a partnership, in which the two have separate goals and operating 
procedures, but ‘‘are necessarily involved in defining their essential 
relationship.’’® The first two policy options, which echo the polar 
positions in the centuries old ‘‘town v. gown’’ controversy, are dis- 





12. Id. at 80. 

13. Id. at 86 (quoting R. Richardson in Jaschik, Major Changes Seen Needed for 
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missed as ‘‘possible’’ choices, neither of which ‘‘in operational terms 

. . can be considered seriously.’’”° 

Dr. Hines applauds the move to partnership status, but argues that 
‘‘the delineation of roles from government and the academy should not 
be too precise’ because ‘‘the environment for government and higher 
education is shifting and turbulent.’’ Care must be taken to articulate 
clearly the interests of higher education and to ‘‘define the operational 
meaning of autonomy for colleges and universities’ within the part- 
nership relationship, something that Dr. Hines believes has ‘‘wide- 
ranging’ implications for all sectors of mightier education—administra- 
tors, faculty, and students.” 

Dr. Hines closes with the admonition that higher education is ‘‘an 
integral part of the political process’’ in which the interests of higher 
education leaders and government policy makers are ‘‘clearly related.’’?? 
Derek Bok called for criticism of higher education that is ‘‘enlightened”’ 
as well as ‘‘exacting.’’?? Dr. Hines’ monograph admirably sets the stage 
for such efforts by its exhaustive review of published work, both 
scholarly and opinion-based. This monograph is not the final word on 
the topic of higher education and state governments, nor does it break 
new ground in research on the subject; its value lies in the well- 
organized manner in which Dr. Hines presents voluminous information 
gathered over the last twenty years. The monograph is a repository of 
valuable nuggets of information and opinion that can jar conventional 
wisdom, such as a study claiming that the decline in minority enroll- 
ment is attributable to choices made in favor of military service, em- 
ployment, or noncollegiate postsecondary education, rather than social 
factors such as poverty, drug addiction and the like. 

The questions Dr. Hines explores regarding organization, finance and 
institutional relationships are the questions of the day. For a fresh look 
and a thoughtful summary of the state of higher education at the end 
of the 1980s, students, educators, administrators and politicians would 
do well to read this book. 
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